




ae Digitized by the Internet Archive 
. Foy in 2010 with funding from | . 
CARLI: Consortium of Academic and Research Libraries in Illinois 







FEB ‘61 
BOUND... ccevcrer cre

e neae Rea pone nens 



39118 

CALVIN FRANKS, 
Appellee, 

VE, 

OF COOK COUNTY. 
INTSRLINE FREIGHT COMPARY, 
a Corporation, 

Appellant, ee ee ee ee 290 1.A.597' 
NR, PRESIDING JUSTICE MATCHETT 

DELIVERED THE OPINION OF THE COURT, 

In an action for personal injuries, upon trial by jury, 

@ verdict for plaintiff was returned with damages assessed at 

$17,500. The court required a rewittitur of $7500, overruled de- 

| fendant's motion for a new trial as well as « motion made py it in 

arrest of judgment, and entered judgwent in favor of plaintiff and 

against defendant for the sum of $10,000, to reverse which the de- 

fendant appeals. 

It is contended that the court erred in denying a motion of 

defendant at the close of all the evidence for a directed verdict 

in fefendant's favor, in wiving at plaintiff's request erroneous 

instructions, end in allowing counsel for plaintiff in his argument 

to the jury to read certain statutes of the State of Ohio, and in 

denying defendant's motion for a new tial, After considering the 

evidence, being of the opinion that an inetruction in defendant's 

favor should have been given, it will not be necessary to consider 

other points, although one of the instructions which directed a 

verdict for plaintiff was clearly erroneous in that it failed to 

include as an essential element that, in order to recover, plaine 

tiff was required to prove the exercise of due care for his own 

safety, | 

The accident in which plaintiff was severely injured oc- 

curred February 13, 1931, im Ohie on U. S, Highway Ne. 20, at a 

point where the highway passes on the east side of a farm owned 

and occupied by plaintiff, Speaking generally, the highway wae 
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paved with a concrete pavement 20 feet in width. However, at this 

particular point, tor a distance of about 500 feet ia front of 

plaintiff's farm the highway was left open and unpaved for the 

reason that the soll constituted a swamp or bog, which settled down 

in such a way that the concrete surlace could not safely be put 

upon it as the pavement was constructed, Dynamite was used te 

blew out the soft, swaupy soil and clay and some crushed stone was 

used to fill the road in. Plaintiff knew of the manner ef cone 

struction of this piece of road beeause he worked on the job while 

the highway was in process of construction. 

On the morning in question Edward Nelson, an agent and 

euployee of the defendant, at about nine o'clock, was driving a 

truck of defendant north on this highway; he hed as a helper Gus 

ible an weekapes ef defendant. The truck was about 15 feet 

long with a cab in the front of it. At the rear of the truck was 

attached a trailer about 24 feet long and 6 feet wide. ‘The truck 

itself had no compartment suitable for carrying merehandise and 

did not carry any, However, merchandise was carried in the trailer 

which was attached to the truck by a sort of fifth wheel, The 

bottom of the trailer was about 24 feet from the ground; its top 

was about 8 or 10 feet from the ground, and it earried mercuandise 

to an amount which gave it a weight of about 9 or 10 tons. When 

the truck and trailer came to the end of the concrete pavement the 

driver proceeded to cross this unpaved portion of the road, About 

75 or 100 feet off the pavement the truck and the trailer stuck, 

The driver put on the power in an attempt to extrivate the truck 

and the trailer running them backward and forward; he was unable 

to move the vehicles; farmers in the neighborhood came to his 

assistance; the farmers helped by pushing, but this did not 

result in moving the vehicles, Among these farmers was the Plaine 

tiff; Nelson asked him if he had a tractor and he replied in the 



be ; & 
ae : fe get 

aint te sseveqou .Acbkw ai jee? OS snemevag etetonog # sitiw beveg 

‘ko tqort ii soot 008 Juoig to evavtaib se £0t ,Iatoq taivoiitaq 

siit rot hevagen bide aegqo Tiel enw yawigid edd aze't @! Thidaletg 

awob belitea stasdair ,god te quewe 2 beduditedos fiow aay ‘tad “aoages 

Fug ad wie has ton bine Bos ‘ttue etetemdo ont #6 yaw os dowe ak 

ot bees 26% od imam ~batovitaaso asw daemeveq ood ta Si awoqu 

naw onote bodewto emox bas wate pas fiow vasa: ,ttoe eas duo wold 

é ~ma9, ‘to 19 UIA ails bi wend, Vetsalels th bao oad Aten ot men 

eiisio aot ais 20 hessnx oat oxuaced beet to eoeig whsis. ‘Lo moktoswisa 

+o igosgate aoa ta. Begoote ae eaw sania at ond 

pa tages ue ,Hoeled biowhi foitgeup, af yatorom-edt m2. 

‘s satvinp asw stool’ ones THOS te «ttehas Teh. andl te 

Bi) tegsen & as bed od ieewsges aise so ditom ne. * sina 

see) ‘at tueds aew Hourd otf  .taebnsteb ‘ro obtotene. ru 

gay aoyad oaks ‘to te0x eed GA .2L to dott oft ai deo. a dtiw aot 

Aourt edt .obly test & bas guot tot SS duods tsiiert # betestis 

baa, Sa ibassoten Balyitzo, rot eListive taemeraques., om, bed, tine 

witert eit ai balxzes Rev Ma sbacsiongen (LeVOWRH, Yas UIIe. 198 Ray 

oat “efosaie, se bit te ites 6 nd sat, out, ssaecortte, sew dota 

euibnadocen beityae th bas. -bawory ode mott feet OL <9: 0 tele. Oey : 

_ teuW amod OL to @ tuode to ciydow s bk veg Sols sawomue ; 

; oils toece rag, sterome, A a t9, bee eal ot omas totier if; 

soda -bsoy out to aokyaeg hovaqau | aicd eaoxe od bebssoe tg 
doula weLlerd odd bas dowxd ot dnemeved out the. feet, oor, 10,29) ae 

wound eda stayitize oF tquedta om at toweg sat ap. due xoyizh.oMt 

eideas asw ed ;btewret bas piewieed meds gakoaset ee: oat baw mae 

eld of emo boostodsigten edd gh exeunet jaetotdey oct vom of 

(ton bib ali dad .gatsang, Ys bogies etowre't eait 780 wtatese Tek 

~ate lg 9nd aew Bxouta? Qaeud toms «petotidey, sss amt annie eo 
edd ct Dobiqer 04 bas apvoett a exon Tmt beaiew a ihe 



3 

attivestine, Nelson then hired him to bring his tractor and sssist 

in extricating the truck and trailer, Plaintiiffr eot his tractor 

and brought it to the scene of the accident. It was a Fordson; 

the front wheels were 2+ feet high, the rear wheels 4 feet high 

and equipped with lugs; the driver sat on a seat betvreen the rear 

wheels, between 6 and 10 inches forward from the back of the 

heels, Plaintiff brought the tractor with twe chains, each about 

7 feet long, one somewhat heavier than the other, Plaintiff drove 

his tractor to the front of the truck and by means of the chains 

the rear end of the tractor was attached to the front end of the 

truck; the power of the tractor as well as of the truck was ap- 

plied in an attempt to move the vehicles forward; the lugs on 

plaintiff's tractor wheels spun a little, dug up some dirt, and 

then held sufficiently to stall the tractor's engine; after several 

unavailing attespts to pull the vehicles forward it was decided to 

try to pull them out from the rear, and Nelson, who had attached 

the chains at the frent, unfast ned them; plaintiff drove the 

tractor to the back end of the trailer; Nelson carried at least 

one of the chains; plaintiff backed up hia tractor to the south 

end of the trailer; Edward Nelson took the small chain, crawled 

under the back end of the traller, took the heavy chain and fastened 

it, connecting the rear axle of the trailer whith the draw bar of 

the tractor; there wes about 4 or 5 feet between the rear end of 

the tractor ani the rear of the trailer; Edward Nelson then went 

around the west side of his trailer and in a minute or so got into 

the cab of the truck; plaintiff then began to pull, putting the 

tractor in low gear, pulling backwards toward the south; when the 

trailer was moved a little more than 3 feet, suddenly and without 

any warning, the trailer moved backward and up onto the tractor, 

jamming plaintiff against the steering wheel of the tractor, Plsin- 

tiff says, "The steering wheel broke to pieces and had me pinned 
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against the steering wheel post across my abdomen." He says he 

had no warning; that “when the trailer pinned me the rear of the 

trailer was right up on about the center of the tov of the driving 

wheelsof the tractor, Then somebody hollered to pull ahead. The 

trailer pulled ahead probably two or three inches, enough to let me 

out, and I got out between the right wheel of the trastor and the 

differential.” 

Mereer, a meighbor of plaintiff, says that after plaintiff 

was caught he (Mercer) jumped on the running board and motioned 

Edward Nelson, who was then in the cab, to move forward, There is 

evidence tending to shew that at the rear end of the trailer the 

£111 on the road was about level, 

The facts are practically undisputed with the exception that 

defendant gave evidence tending to show that the clutch on its en- 

gine was not working but was in a state of disrepair, It argues 

that the power which pushed the trailer back on the tractor was 

therefore not put in motion by it, The evidence was conflicting on 

this point and ie settled against the contention of defendant by 

the verdict of the jury. 

There remains for consideration the question of whether, 

coneeding that defendant's engine eontributed a part of the power 

which brought about the accident, the use of this power was negli- 

gent, or whether the exercise of it by defendant's driver was in a 

negligent way, We have not been able to accept the theory of nég- 

ligence suggested in plaintiff's brief, which is that the driver 

of defendant's truck suddenly caused the power of the truck to be 

applied in a negligent way and was thus gailty of negligence which 

brought about the injury to plaintiff, We do not doubt the driver 

of the truck applied the power, It was not necessary to prove that 

fact by eye-witnesses, The driver died before the trial, We do 

not have the benefit of his narration of this occurrence, but the 
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physical facts were such that the jury could infer that he reversed 

and acplied the power, ‘The real question is, Was tais asplication 

of the power legal negligence causing the injury? Jt will be ree 

membered that before the tractor vas brought all tne power of dee 

fendant's engine had been applied in attempts to move the truck 

and trailer forward, and afterward to move it backward, in both 

eases without avail, ‘hen the tractor arrived it was connected 

with the truek, and the power of both spplied in an endesvor to 

pull the truek and trailer out in a forward direction, slso without 

avail. It was then decided to atienupt to move the truck and trailer 

in a backward direction. Under the circumstances there vas no way 

in which the driver could make an exact computation as to the amount 

of power it would be necessary to apply. All the power of the truck 

and tractor had been found insufficient to wove the vehicles in a 

forward direction, The driver, in so far as the evidence discloses, 

had every reason to think that all thé power oi! both would be needed 

to move the same load from the rear, although the evidence shows 

that the road was somewhat better filled toward the rear of the 

vehicles than at the front. The power of both truck and tractor was, 

as it turned out, more than sufficient te move the vehicles backe- 

ward, but the driver had no better weatis of knowing this than had 

the plaintiff, The truck and trailer were stuck, The amount of 

power necessary to extricate them could uot be definitely detersined 

by anybody. As a matter of fact, it tock ihe power of two highway 

trucks to pull the vehicles out backward ai'ter the accident, We 

hold that the facts tend to show an unfortunate accident without 

legal negligence on the part of anybody. 

Plaintiif has eited a number of cases where it is claimed 

that under circumstances somewhat similar defendants were held 

liable, All are, we think, distinguishable, In Kosinski v, 

Kosinski, 118 Comn. 701, 172 Atl, 924, it appeared that the plaintifr 
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unaided had pushed defendant's automobile out of the garage. De- 

fendant suddenly reversed the power, without notice, causing the 

car to move backward, injuring plaintiff, Defendant was held li- 

able. In Blaxexore v. Stevens, 188 Ark, 755, 67 8S. ¥. (2d) 733, 

the automobile of defendant was stalled in a soft, muddy place, 

and plaintiff's intestate with the assistance of others and with 

the use of the power of the car were cooperating in extrivating 

it, when defendant, without warning, cut the steering wheel to 

the left, changing the course of the car and thus bringing about 

the injury of plaintiff's intestate, The judgment for plaintiff 

was affirmed. In Saliba v, Saliba, 178 Ark. 250, 11 3. W. (2a) 

774, defendant's automobile was stuck in a diteh. Plaintiff and 

others, upon invitation, zot behind the car in an attempt to push 

it out; the car was moved to the top of the ditch, then suddenly 

lurched and moved backward, Plaintiff put his hands against the 

giasa of the back window to hold it and his wrists were cut. The 

negligence alleged and proved was that defendant suddenly reversed 

and applied the power to the car, causing it to move backward, 

In the instant case the vehicles moved in the direction 

that both plaintiff and defendant expected they would be moved and 

intended and planned to move them, There was a willful and wanton 

count which was properly withdrawn, because there was no evidence 

whatsoever tending to support it. We hold there was no legal neg- 

ligence disclosed by this record. Moreover, if we could find neg- 

ligence in it, it would be negligence in which both plaintifr and 

defendant participated, The occurrence was most unfortunate, but 

negligence within the meaning of the law dees not appear, We hold 
as a matter of law there was no eviderice fron which the jury could 
reasonably return a verdict for plaintiff, Defendant's request for 
en instruction in its favor should have been granted. The judgment of 
the trial court is therefore reversed. 

REVERSED, 

O'Connor and MeSurely, JJ., concur, 
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MARGARET FISCHER et al., 
Appellants, 

APPYg FROM - SI CIPAL cou 

vs. 

OF CHICAGO, 

290 1.A.597~ 
WR, PRESIDING JUSTICE MATCHETT 

DELIVERED THE OPINION OF THE COURT, 

JOHN A. HOLAPIRD et al., 
Appellees, ee ee ee 

The plaintiffs, owners of certain first mortgage bonds of 

the Michigan-Chestnut Building Corporation, on August 16, 1935, 

brought suit in the Municipal court of Chicago, against the de- 

fendants upon a written guaranty executed on November 15, 1927, 

Their amended statement of claim, filed January 6, 1936, averred 

that plaintiffs were the owners of 41 of the 969 bonds executed 

by the Michigan Chestnut Building Corporation, which were secured 

by deed of trust executed on the same date, conveying to the Bank 

of America, as trustee, and its successor in trust, a certain 

Leageneda to secure the payment of the bonds together with in- 

terest coupons attached thereto, the provision of the bonds and 

the trust deed was that in case of delault the trustee might upon 

request accelerate the payment thereof; that default had been made 

and the trustee had declared the bonds immediately due and payable. 

The statement set up verbatim the written guaranty, in and by which 

the defendants jointly and neverally guaranteed the payment of the 

Sinde ond coupons as if the guaranty had been made upon each of 

said bonds and coupons; that defendants agreed that they might be 

joined in any action against the Wiehigan Chestnut Building Corpora- 

tion, and recovery might be had against them in such action or in 

any separate action; that the guaranty in its benefits should inure 

to each holder of the bonds and coupons; that in event of fore- 

closure of the deed of trust aud of deficiency they guaranteed to 

pay forthwith the deficiency; that in case Greenebaum Sons Invest- 
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mant company should, as it was authorized to do, purchase any de- 

faulted bonds or coupons and subordinate the same to outstaniing 

bonds and coupons, said action should not release the makers of 

the guaranty; that the agreement should bind the successors and 

assigns of the respective parties, and all of the benefits of 

the agreement and the right to enforee the provisions thereof 

against the parties ol the first part should inure te the trustee, 

and te ¢ach and every holder of the bends or coupons; that the 

executed original of the agreement sieuld be deposited with the 

Greenebaum Sens Investment Company for the use and benefit of all 

of said parties, The instrument was under seal, 

Defendants answered, denying liability upon the guaranty, 

upon the ground that under a condition subsequent they were re- 

leased from liability. By paragraph 6 of their answer they asserted 

that the suit could mot be maintained because there was another and 

prior action pending between the same parties for the same cause, 

“in that on March 31, 1934, Central Republic Trust Company, as 

successor trustee under the trust deed securing the bonds of the 

Plaintiffs by virtue of the powers granted to it by the trust deed 

and the guaranty herein sued upon, brought an action in the Cireuit 

court of Cook county, ease No. 34 C 4253, and caused to be issued 

out of that court and delivered to the Sheriff of Cook county, Illi- 

nois, on or about March 31, 1934, a summens vequiring each of the 

defendants herein named as defendants to appear and defend against 

the complaint filed by the said Central Republie Yrust Company, as 

Successor Trustee, which said complaint sought to éniorece, on behalf 

of all the bondholders, including plaintiffs herein, the guaranty 

herein sued upon, as will more fully appear from an exawination of 

the records and proceedings on iile in said cause in said court; 

that by virtue of the provisions of the saia trust deed and the 

guaranty herein sued upon, said Central Republic Trust Company, 
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Suecessor Trustee in said suit, is acting on behalf of the plain- 

tiffs herein among otners; that service of suumone was iad in 

said prior action upon the defendant, Jerome P. Bowes, Jr., on 

the 14th day of Aprii, 1934, and that said suit is stili pending 

and undisposed of," 

Pursuant to the practice of the Municipal court as pro- 

vided in Rules 159 and 160 of that court, the defendant filed a 

metion asking the trial court to determine the merits of the 

abatement pleaded in advance of the trial, Their motion was sup- 

ported by an affidavit setting up the material facts, and plain- 

tiffs filed a counter affidavit which disclosed that no issue of 

fact was presented, The plaintiffs’ suit in the Municipal court 

was begun August 16, 1935, It appeared the suit of the Successor- 

Trustee in behalf of plaintiffs was filed Marek 31, 1934, November 

9, 1936, the Kkunicipal court, upon consideration of facts disclosed 

by these affidavits, found the filing ef the suit by the Successor- 

Trustee on Wareh 31, 1954, being case No, 34 © 4253 in the Circuit 

court of Cook county, the issuing of summons to the Sheriff, the 

service of summons on one oi the defendants that the suit in the 

Circuit court was still pending and had not been disposed of, and 

that the action thus brought by the Successor-Trustee was “another 

action vending between the parties to this cause involving the same 

claim and subject matter as that involved in this cause, and that 

by reason of the pendency of said action this eause cannot be 

maintained,” and ordered that the suit of plaintiffs be dismissed, 

From that order the plaintiffs have prosecuted this appeal, 

The issues arising on this reeord are similar to those con- 

sidered in Goldman et al. v, Holabird ot aé, General number 39203, 

in which an opinion was filed Mareh 15, 1937. ‘the plaintiffs there, 

as here, were owners of certain bonds of the ldichigan Chestnut 

Building Corporation of which defendants were guaraitors.. The de- 
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ferse of the prior actiom pending in the Circuit court was there 

interposed by a paragraph of defendantes' answer, which upon motion 

of plaintiffs was stricken, We held (citing Leonard v. Bye, 361 

Ill. 185, and Schneider v, Smith, 271 I11. App. 414) that the court 

erred in striking this paragraph of the anawer,and reversed and 

remanded the cause for that reason, The facts which were made to 

appear by the affidavits in suppert of and in epposition te the 

motion of defendants in the Municipal court sare substantially the 

game as those set up in the Circuit court in the paragraph of de- 

fendenté' answer which we held the court erred in striking, The 

@ecision in that ease is, therefore, controlling upon this appeal, 

It is contended by the plaintiffs here as it was contended 

by the olaintiffs there, that to permit the interposition of this 

defense deprived plaintiffs of their right to concurrent or cumu- 

lative remedies, and Brikson v, Ward, 266 111, 259; Rohrer v, 

Deatherage, 336 Ill. 450; Wolkenstein v. Slonim, 355 Ill, 306, 

were there, as here, relied upon, The opinion, however, pointed 

out that these cases do not involve any question of abatement and 

have no application upon this appeal, 

It was urged there, as hers, that the trust deed did not 

authorize the trustee to bring any suit to enforee the guaranty, 

and that the action comuenced by him was therefore not binding on 

the bondholders and therefore could not be pleaded in abatement of 

& suit by the bondholders on the guaranty, We held end now hold, 

however, that the authority to bring sueh action was conferred upon 

the trustee by the terms of the written guaranty irrescective of 

any of the provisions of the trust deed, The plaintiffs here, 

however, make the further contention that the provision in the 

guaranty purporting to vest the right to sue thereon in the 

trustee isineffectual, and cite authorities which it is claimed 



se 
& 

* 

et BAD Shee 

@rosts Bow Fomes thugtko edt otk gab bate notes xolte ont ‘te senst 

ee hoaw te ditw sewed 'etucbaotep te dqatgeteg 8 xd “henocrstat 

Lae OME bra0081 gait te box o¥ .nexoitts aew ‘etultniate to 

deuon od tedd (20) .aek .LLI Ie Sting .v tent oaloe ‘pas ,86L . {fT 

Ame boateves hos tewene sft ‘to dqatgetag abet “patainge nk ‘betzs 

ot obast oxen dio bein etoo't att 98807 tatt ret seueo afd bebaamet 
ii Bay ty 

eit os old teowco a bie RO Piece ak ‘ativan frte oa ud taecas 
ste 

eal Uletdnets due eta toe isqiotasit ert ab sinahnotes to aottom 

“9b ‘to Hgsxgetsc auld at txuoe étwoxto ot ‘ab gas toe ‘onan “gn ome 

eat apatiires at bexxe tayo oid bros ow dotaw ‘iinet 
Vagneb ast 

| 
git are ta ‘ 

-tascas ates noge ust fLoxt nes ,o1eter ott a oeao tacts ar “nOLetve roe 

pee ene Gaye ~" 
bobussace. Cd tf es estos atiitaisle oct ww beben tnes 8 +t 3 ae 

se al ere Bs Hee Baw 

ete te neisieoctesnt oad + hares of fast .er0iid emiiatate ent ve 
$e Lo pas « i 
: ssm80 to “Sherr sso mt0 ot bight niedt te ettitaiste hevinash 98 R9 ne tab yagttnt 

3 eigen aks 
. aay 

aL Reso ; 988 tat das “bse. sepatsd bas \eelbouee heat 
if be 2 ye HEE ge 

808 tit eas vainela_.v mietenpdLoW 088 LEE 88 | ; 
& Som et a ¥ gatan?r 

botaiow stevewoul sRoindao oot 0a bet len ered BE for, orev 
; Wy Ah “i Ve Beith te Fa seny Te a : / 

bus trenasede te odtesup yeu bvioval ton of seras evens 28. Pt Hie 

.Lseqes airy ‘sai noltact logs ae oved: 

) “Fox bib beab pouty ‘oil fasts eusd 86 ae hes ae 
Oe eS yo nes a 

etataus ends ‘eero'tne of ‘give eer “yale pes eateutd exit ie f “Seigat 

a6 gutbaid ton eiptoredd caw ub we heoas isco noiten ® ae itt
 te 

a rt % Rive RAK 

to susme sede wk bobseia od Sos ‘bises ozotereud "hae wrod kn ee 
bios! bree ba ‘bios ow einen ould a0 asi Leckoet outs ve tise 

oq ‘Wersetae pron wolses « sous "galcd of Wiroigus dak ts $s bio 

A svidasreavth years meta kee ous to amtod oa Us ® estaurd ost 

red etittatatg out bees sand oult te exote trong add te yas 4 
Ag ore eat gist dl 

“eit a netatvorg sit tad ottanties ‘ta ae 
PONENT at Bae rece V4 Pi 4 We, een ne. = oe 2 a Rati hE ree TR: ionoe ar: 

out at auawexs oe ot rendre one teoy of galtroqiwd ¥ 
ba HAS Like ig aeore, (athe: 5% 

bemtsto - rt so tae wottiroigua otto haus faut 

ol e080) ge IS. RR A RO dy Drea meen Cento 

a. 



hold that only the legal holder and owner of the bonds may bring 

suit thereon. Fitkin v, Century Gil Co., 16 F. (2d) 22, anda 

number of cases from other jurisdictions are cited te this point, 

In Illinois Surety Co. v, Munro, 289 Ill. 570, cur Supreme court 

said: 

"A cuarantor may impese any terms or conditions in his 
guaranty which he may choose and will only be liable to the 
holder aceording to the terms of the agreement, * 

In Corpus Juris, vol, 213, p. 279, the law is stated to 

be that: 

"The offerer has a right to prescribe in his offer any 
conditions as to time, place, quantity, mode of acceptance, or o 
other matters which it may please him to insert in, and make a 
part thereot'," 

Other cases announcing the sane rule are burke v. Burke, 

259 Ill, 262; Martin v, Sparrow, 253 111. App. 482; and Moore v. 

Hahn, 274 111. App. 125, in the opinion in the Goldman case we 

pointed out that under section 44 of the Civil Practice act the 

jJoinder of legal snd equitable actions (as in the Circuit court 

suit) was permissible, and the brief for plaintiffs in the present 

cage seems to concede that this is true, They contend, hovever, 

that the complaint by the Successor Trustee in the Cireuit court 

did not effectively join the two causes of action because of the 

provision of section 33 (2) of the Civil Practice act, which pro- 

vides that separate causes of action shall be stated in separate 

counts, and by reason of Rule 11 of the Supreme court which in 

substance provides that wnen legal and eguitable actions sre 

Joined they may be pleaded in distinet counts marked "separate 

action at law" and "separate action in chancery." The action at 

law on the guaranty agreement and the foreelesure action in the 

Circuit court are not so pleaded in separate counts nor are they 

so marked, Plaintiffs therefore coiitend that the actions are not 

effeetive, and that the entire preceeding should be considerea &s 



a 

ening you ebacd ott to tomwe Bae tobled LegeL odt-ying tad? bled 

abae,.,SS (b8) .9-OL...93 08 

etatog alist of Antio ete anoltiokbeinut tedto mott eenes Yo todmna 

Games emstqeG tio ,ON8 .Lf1 O68 , gtepé av 9d fi at 

etd ak oF aiden a acenot ) ay eeogat yan pepe ypesi (2 sek ue 
end oF Sidelf ed yino Ifiw bas @aoose yam od co net 

: * dgomeet|s odd ‘te aaret .edt ot set bee me 

ot hetere ef wal agit, MS sq 4818. Lov) ettab mpexed al, ice 

en foh weg tad. oe he ae 

Mile weTte ais at edigosetq of tayta © med, GAT? ccc ong 
9 TO ,8oustqesos te ehom ,ysit anup F M3 aa a anoidt 40: 
oe Bian Aan_.at feined Oh mis Gaede Yaeh sale arets 

; 4, ‘tos 

antut 7 exited ota efux sun eit aateavenna avaeo 29030 hae 7 

“x stool baw {88h sgh .LLT 208 mersag® oY alte 2808 tii aa 
ioe if +) * 

“ow 9as0 gawd Loi eat at Aobat qo edt «i aot a0 “144i ae 1 

oui ta polteoxt inven ono te be Raddoed: “9b aw iead beet seed: es 
phen dinenlé oat ad as) neolsen ‘ettas hope kins , kaye t Yo xabalot he 

dnasoxg eats ‘ad etiidale tg fot teLis ecit baa ‘eidleatureg "saw (dium My. 

“ teveroa.  baeda0a yeont 0nd ‘a has ssid ‘ehoomoe of omen eee ‘i a
e 

txuon tivorio oat sd eosanet “ros sosowe oni w sie tonoe oat tectt h 

aid ‘to sanacod nolies te agauss wnt esis abot ylavivostte sen 828. 
io ag galtenies 

~ox4 fio i tos solioset hae pate te (@) ee wottooa to noieivona 
io Avot nay watiae gilt Meme te nse 

ei steaes aa babase ‘ed fiatie saites sid Bootie ssetaqse oe rob .° ; 

‘at Aotiw txwoo oun gut ead to Li eis to noaeo% ‘we bas ! yw Bg i) 

ome | anol ten octet tupa ime ‘Loget nea tent vebivorg pls 8 ad a oe 

 steneyea” besten atavoo “Youtieds at bosseta od yew s eneid boa on ob re 

te dito oti ™ siceeo neta: ‘al ‘aad ‘eienaqee” bas “wal de a0. se ie 

eas ak nottoe erusotoexdt auit it bie oheootgs ‘Ytharesa testy add ae 

yet ete rom aban r  Poddgee ‘a Vite ti 2 don ete peuoo “FE 

ton ome aed ‘add 900) Kawtado 0s thereat sivbvake. 

ne seo Biddad “gakbsedere’ eis ond Yai : 

NS a 
= 



an action to foreclose the mortgage, As already stated, the suit 

in the Circuit court was begun Mareh 31, 1934, Rule 121 in the 

particular form relied on by plaintiffs was not adopted until June 

8, 1935, The rule was, therefore, not applicable to that action 

even if it is conceded that a question of compliance with forms of 

pleading cowld be considered as material under the circumstances 

here appearing. It is true that independent of Rule 11, section 

33 (2) of the Civil Practice act, which was in foree when the 

trustee's suit was filed, directe that separate causes of action 

shall be stated in separate counts, and that the SuecessoreTrustee's 

action brought in the Circuit court did not comply with this diree- 

tion. The mere form of the pleading is not, we hold, material. 

. Plaintiffs finally contend that the suit in the Cireuit 

court could not be pleaded in abatement of their action because it 

has not been diligently prosecuted. It is true that the summons in 

this case was not served on all the defendants, and it also appears 

in this record, as it did not appear in the Goldman case, that the 

Michigan Chestnut Building Corporation became a party to involuntary 

proceedings in the United States District Court under section 773 

of the Bankruptey act, and that that court issued an order restrain- 

ing actions against the Building corporation or its srepdnks. 

Service upon the defendants is not necessary to the validity of a 

defense of prior suit pending, as will appear from an examination 

ef section 48 of the Civil Practice act and Municipal court rule 

159, he order of the United States District court does not pur- 

port to restrain any action against defendants on their guaranty 

agreement, and the decisions of the Federal courts are to the 

effect that such an order if made would not have been effective, 

in Re Nine North Church Street, Inc., 82 Fed. (2a) 186; In Re 

Diversey Building Corporation 36 Fed. (24) 456, In the Goldman 

case we said: 
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"The purpose of the rule wuieh prevents the maintenatce of 
two suite upon the same cause of action is that a defendant may 
not be vexed by many actions, That reason is certainly present 
in this case, There is also the additional reason that equality 
may prevail as between the many holders of these bonds whose rights 
under the terms of the guaranty are equal. From the equitable 
standpoint there seems to be many reasons why the successor 
trustee by a suit at law in behalf of all these bondholders may 
protect and provide for the rights of all the parties with a 
great degree of certainty and expedition and with fairness and 
justice to all concerned, These reasons were held to be con- 
trolling in Leonard v, Bye, The plaintiffs assert that the 
parties are not the same because only one of the defendants has 
peen served with process in the suit by the successor trustee, 
Before the adoption of the Civil Practice act a suit was pending 
for the purpose of a piea of a prior suit pending when the summons 
was issued and placed in the hands of the sheriif. Poliaek v, 
Kinman, 176 Ill. App. 361. By the terms of the Civil Practice 
act, sec, 5, a civil action is begun when summons is issued, In 
the successor trustee's suit the summons was duly issued and de- 
livered to the sheriff for service and one of the defendants was 
actually served, Service of summons was not, however, essential 
to the validity of the plea. Taylor v. Southern Ry. Co., 6 F. 
Supp. 259." 

As stated in the beginning the issues afon this appeal were 

practically decided in the Goldman case. For the reasons siated 

in that opinion, as also for the reasons herein stated, the 

judgement of the trial court is affirmed, 

AFFIRMED, 

O'Connor and MeSurely, JJ,, concur, 
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PEOPLE OF THE BTATE GF ILLINOIS 

ex rel, JOHN S, RUSCH, 
Petitioner, 

APPEAL FROM COUNTY COURT 
VS 

i OF COOK COUNTY. 

) 

990 T.A. 597° 
MR, PRESIDING JUSTICE MATCHETT 

DELIVERED THE OPINION OF THE COURT, 

VIOLA WOJCIK and MURCEDES TUTTLE, 
Respondents, 

This is an appeal by respondents from a judgment of the 

County court ef Cook county, finding that they were guilty of 

contempt, The proceeding against them was brougnt under section 

13, chapter 46, of the Revised statutes (See Ill, State Bar 

States., 1935, p. 1499.) The proceeding was begun August 3, 1935, 

through the filing of a petition by Ruseh, chief clerk of the 

Blection board, which charged that respondents and Bonnie Horton 

and John H, Ny one ae and acting as judges and clerks of 

election, “did fraudulently and unlawfully make a false canvass 

and return of the votes cast in said precinct at said election; 

that said respondents, while serving and acting as judges and 

clerks oi said election in said precinct, were guilty of corrupt 

and fraudulent conduct and practice in the duty of said respond- 

ents as judges and clerks of said election,” The petition 

averred that petitioner was advised and believed that the miseon- 

dust and misbehavior of respondents constituted a eriminal offense 

or offenses against the People of the State of Illinois and also a 

contenpt or contempts of the court. Leave was given to file the 

petition end it was ordered that respondeiits show cause why they 

should not be punished for such contempt, the order directed that 

they should give bond in the penal sum of $2500, or in default 

thereof be committed to jail, or until they should give bail as 

required, and that a writ of attachment issue to the sheriit, 
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December 11, 1935, the court on motion of the attorneys for the 

petitioner ordered the sheriff to endorse a return on these writs 

of attachment. Respondents appeared specislly end made a niotion 

to quash the writs which was denied. The cause was heard upon 

the rule to show cause thereteofore entered, the evidelce taken in 

open court, and the motion of attormey for the election commission- 

ers that the rule to show cause should be made absolute, and the 

counter motion of the attorney for rescondents that they should 

be discharged. The court found that it had juzisdiction of the 

subject matter and the parties; "That a primary election was held 

in ‘the City of Chicago, County of Cook and State of Illinois, on 

the 10th day of April, 1934, for judges of the Municipal court 

of Chicago and for all of the county, precinct or district, state 

ang United States officers whese el.ecticn at that time was pro- 

vided by law; that at said eclection in the 48th Precinct of the 

27th Ward in said City of Chicago, County of Cook and State of 

Illinois, said respondents Mercedes z, Tuttle and Viola R. Wojcik, 

respectively served as jucges of election; and that said judges, 

namely, Mercedes &, Tuttle and Viola R, Wojeik and each of them 

were by virtue of their offices officers of this County Court of 

Cook Gounty in the State of Illinois, 

"That at and during said election said Mercedes E, Tuttle 

and Viola R. Wojcik and each of them wilfully and fraudulently 

marked, altered, and changed and permitted others to mark, alter 

and change 120 primary Democratic candidates' ballots and 19 pri-~ 

mary Republican candidates’ ballots voted in said precinct. at 

aforesaid cleation; 

"That at and during said election said Mercedes }. Tuttle 

and Viola R. Wojcik and each of them willfully and knowingly 

signed, made, published and delivered false returns of aforesaid 
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election, knowing the same to be false, namely, wrongfully, unlaw- 

fully and knowingly counted the said 120 primary Democratie candi- 

dates' ballots and the said 19 primery Kepublican candidates! 

ballots as erased amd altered and reported as the official count 

of the said ballots the totalsarrived at by including in said 

tally and count the said erased and altered ballots, which said 

gount Was xnown to said respondents to be false. 

"That the respondents, Mercedes EH, Tuttle and Vicla R, 

Wojcik, and each of them, by reason of the foregoing were and are 

and each ot them was and is guilty of misconduct and misbehavior 

as oliicers ol the dilute at Geax County, Illinois," 

The further finding was that respondents were present in 

court; that they had failed to purge themselves of the contempt so 

found; that the rule against them was made absolute; that they 

should be adjudged guilty and committed to the county jeil of Cook 

county jor a term of one year, "there to remain charged with con- 

tempt by reason of having willfully and fraudulently marked, 

altered, and changed and permitted others to mark, alter and 

change ballots voted in said precinct at aforessid election ag 

heretofore found by the court," 

Respondents contend in the first place that a yotion made 

by them to quash the writs of attachment should have been suse 

tained as being in violation of Article 6 of the Billi of Rights 

and because tne writs, although directed to the sheriff of Cook 

county, were in fact served by private investigators specially 

employed for that purpese, Respondents point out that no return 

Was made upon the warrants until some months after the issue thereof, 

when by order of the court the sheriff made a return under date of 

December 11, 1955, Respondents say, citing authorities, thet a writ 

directed to one officer cannot be served by another, The seme con- 

tention was made by a respondent under similar circumstances in 
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Rusen v, Matthiesen, No. 38551, 286 111. App., 615. We there 

said: 

"There was no substantial error in overruling tae respon- 
dent Mathhiesen's motion to quash the service of the writ of at- 
tachment upon nim because of his contention that it was not served 
by the sheriff. As a judge of election he was an officer of the 

court and since he appeared and presented his detense he has no 
grounds for complaint." 

The same rule is applicable here, 

It is contended in the next place that the proceedings 

against respondents should have been dismissed because of laches 

in the prosecution of the same, The alleged contenpt was committed 

at the primary election held April 10, 1934, The petition against 

respondents was filed August 3, 1935. There was therefore a delay 

ef 16 months in the institution of the proceedings, fhe hearing 

ef the evidence was commenced Marsh 23, 1936, end final judgment 

in the proceeding was not entered until May 1, 1936, In support 

of this contention respondents cite a number of eases where lackes 

has been held to be a good defense in vroceedings by way of cer- 

tiorari or mandamus. Cases cited are Blake v, lindbiom, 225 Ill. 

555; People v, Burdette, 285 111. 48; Hudson v. Owens, 170 Ill. 

App. 288, and Rawson v; Rawson, 35 Lil. App. 505. Rawson v, Rewson 

is the only case cited which concerns a judgment for contempt, but 

the decision reversing the judguent in that ease was not based on 

the ground of laches, Respondents do not suggest that any positive 

statute of limitations bars this prosecution, ‘The statutory Limi-e 

tation in cases of misdemeanor has been applied in cases of criminal 

contempt, Besitie v. People, 35 Il], App. 651, But this proceeding 

has been held net te be of the same nature as a criminal contempt, 

Peovle vy, Ketwas, 365 111. 336, We hold the prosecution here is 

net barred by laches, 

While this is true, the period of time wich has @lapsed 

since the acte complainégof has an important bearing on the cone 
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trolling question in the case, which is whether the judgment of the 

court is based upon evidence so clear and convincing in iis nature 

as to justify the finding that respondents were guilty as charged. 

Respondents argue that the judgment order does not set forth facts 

constituting the offense with sufficient particularity and certainty 

to show that the judgment order was justificd, and they cite authori- 

ties in cases for a direet contempt committed in the immediate pres- 

ence of the court wnich hoid that the order must contain a recital 

of all essential facts. This proceeding, however, is siatutory and 

net one as at common law for a contempt committed in the immediate 

presence of the court, This proceeding is statutory and the evi-g 

dencé bearing upon the guilt and innocense of respondents is pre- 

served by a biil of exceptions, Similar orders in similar cases 

have been held to be sulficient, and as petitioner points out, no 

objection was made in the trial court to the sufficiency of the 

Judgment order, People v, Greenseit, 277 Ill. App. 479; People ex 

rel, Vv. Souwartg, 264 ill, App. 38. 

Ags already stated, the controlling question in this record 

as we view it, is whether the finding and judgment of the eccurt ig 

sustained by evidence sufficiently clear and convincing te justify 

the finding of guilty, While the proceeding is not for wm oirense 

whieh is distinctly criminal in its nature, and it is not neces- 

sary to establish the guilt of respondents beyond all reasonable 

doubt, it has been Held that in such a case the petitioner is ree 

quired to produce "most convincing evidence of the truth of the 

charge." . People ex rel, v. Hotwas, 275 111. App. 406. ‘This is 

more particularly true when a judgment so severe as this is entered. 

The effeot of the judgment is to deprive resporidente of their libe 

erty and humiliate them te an extreme degree, and such punisiuent. 

is not to be inflicted upon uncertain and doubtful evidence, 

The facts in this case would appear to be tuat a primar’ 
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election was held om April 10, 1934, in Chicago, Cook county, 

Illinois, and that the respondents acted as judges of election at 

such primary election as held in the 4&th precinet of the 27th 

ward of the city of Chicago, The clerks of election were Bonnie 

Horten end John H. Dona, The judges were Mercedes &. Tuttle, 

Viola R. Wojcik, and Emily Thompson, All were charged and a rule 

entered against them, Emily Thompson and John Dona died pending 

the proceedings and their evidence was not available upon the 

triel. Bonnie Horton was tried but found not guilty upen subetar 

tially the vine evitdene upon which the respondents were eonvicted. 

The trial Judge expressed the opinion that Bonnie Horton could not 

be held because she was only a clerk and presumably because her 

duties as clerk differed from the duties imposed upon the other 

respondents by the facet that they were judges. In substance the 

petitioner as against resvondents relies upon the evidence of 

Howard A, Rounds, a handwriting exvert, whose qualifications were 

admitted by respondents, and whose experience extends over 25 years. 

Rounds testified in substarce that he had examined the ballots at 

the rooms of the election commissioners in the City Hall on Getober 

12, 1935; that he found 129 ballots on which, in his opinion, 

there was evidence of “short venciling" in favor of 2 candidates 

on the Demseratic ticket and 1 candidate on the Republican ticket. 

Photostatic copies of these ballots have been incorporated in the 

record for our inspeetion. ‘The markings upon the ballotsare ent 

such as in our opinion would be obvious to one not an expert upon 

examination, The evidence of the exert is not, however, contra- 

dicted by other expert evidende, The evidence shows without cone 

tradiction that respondents were not guilty of making these crosses 

upon the ballots, concerning which the expert testified, Wach of 

them, tor the purpose of determining this question, was asked to 
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give a specimen of her writing by making marks in the form of 

erosses and each of them did so. They also positiv#ly denied 

that they had made any marks upon the ballots or had changed them 

in any way. io evidence was produced at the hearing tending to 

show that any actual change or changes in the ballots were made 

by them or either one of them, The record also shows that these 

women have excellent reputations in the community in which they 

reside, The charge of the petition, therefore, to the effedt 

that they personally willfully and fraudulently marked, altered 

and changed the ballots is disproved beyond all reasonable doubt, 

The petitioner, however, argues, as we understand him, that it 

does appear from the evidence that someone other than these two 

altered and changed the ballots; that this was done by permission 

of respondents or by their acquiescence; that they were therefore 

guilty of misbehavior as officials in this and in counting the 

ballots thus altered and changed. There is no direct evidence of 

such knowledge or acquiescence on the part of these respondents, 

but the petitioner says, “How this ‘short penciling’ could have 

occurred must surely have come within the knowledge of the 

judges, and the court was correct in holding them responSiple," 

The facts in the reeerd in our opinion do not justify this state- 

ment, Respondents gave evidence tending to show diligent atten- 

tion 60 their duties as judges of election at the time in question, 

The uncontradicted evidence also shows that ether persons were 

present, all of whom were charged with the same duty and all of 

whom had the opportunity to see any improper conduct with reference 

to the ballots. There were present Mrs. Thompson and lir, Dona, 

both of whom are dead, There were also present, ag the evidence 

shows, watchers for the various parties in interest. ‘Ihe evidence 

also shows that watchers for the Better Government Association 

were present. None of these possible witnesses were called to 
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evidence of any improper conduct on the part ol these respondents. 

The evidence also shows that during a part of the time investigs- 

tors tor the Board of Election Commissioners were present and were 

there at the request of Mrs, Tuttle; taey also were not called as 

witnesses, 

The respondents testified and their testimony is reasone 

ably consistent and uncontradicted, It is to the effect that they 

were present at the opening of the polis at six o'clock a. m, on 

the morning of the primary; that the ballots were opened about 

five minutes before six o'clock in the presence of watchers from 

the Election Commissioners' office; that the ballots were placed 

on a table where they remained in view of the watchers and the 

poll officials; that the election was conducted in a proper and 

orderly manner; that at the beginning of the primary the ballot 

box, when opened, was eupty; that Mrs, Thompson, one of the of- 

ficials, was suffering from an illness from whieh she has since 

died; that Dona, one of the clerks, who has also died since the 

primary, was decrepit with impaired vision which rendered him un- 

fit and unable to perform his duties; that the voting throughout 

the day proceeded without any ocaurrence which would justify 

criticism of respondents; that the polling place closed at five 

o'clock p. m.; that a recess was then taken that the officials 

might eat, they having worked all day without eating; that Mra, 

Tuttle had possession of the key to the ballot box, which was 

attached to a string about her neek; that she unlocked the ballot 

box in the presence of watchers and authorized officials, removed 

the ballots therefrom and placed them on a table in full view of 

all persons present; that Mrs. Thompeon and Miss Horton were seatdd 

at one end of the table: Mir, Dons and respondents at the other end; 

that the canvass proceeded until lirs, Thompson collapsed and was 
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unable to continue; that irs, Tuttle then went to the ald of Mra, 

Thompson; that the condition of Mrs. Thompson became apparentiy 

critical, and such as to cause fear that she was dying; that her 

husband was called by ‘phone and Mrs. Thompson was carried by 

the lady cfficials to the rear of the premises; that during this 

time Mr, Dena guarded the ballots, telling the ladies to attend 

to Eres, Thompson; that thereafter lirs, Thompson apparently re- 

vived and again attempted to perform her duties as an election 

official; that respondent Tuttle then telephoned to the Election 

Commissioners, telling them of the situation and asking assist- 

anes; and was told that she and other officials should continue 

to function; that respondentsand other cfficials then again ate 

tempted to perform their duties; that respondent Wojcik was 

obliged to act as clerk because the impaired vision of Mr, Dona 

@isqualified iim from acting; that she continued to do so until 

she became hysterical; her own testimony is that the tallies looked 

"Like posts" and that she called out she could not tally further, 

Mrs, Thttle then said she would have to tell the Kleection Commnie«} 

sioners “all about it, because three Democrats can't handle it." 

lire, Tuttle then went to the drug store, accompanied by one of 

two Better Government Association watchers who were in the polling 

place; Mrs, Tuttle told the commissioners, "You have got to do 

something, We cannot cope with them," They said they would send a 

squad over, Later three men came from the Election Commissioners’ 

office; the spokesman of the three asked Mrs, Tuttle in a rude way 

if she wanted them to weep on her shoulder, She asked him if they 

couldn't take the books, ballots, etc., down town and finish the 

count; he said, “Mrs. Tuttle, if you were the only one left you 

would have to carry on; there is no provision in the Blection Law 

that permits me to take one thing." “And I said, "It will take 
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all night.' He said, 'I don't care if it takes you a week,' and 

I said, ‘All right, we will do the best we know how, and if there 

is any trouble about it, it is your fault.' He said, ‘0. K, 

sister’ and went out." As a matter of fact, the tasks of these 

eleetion officials ware not completed until 1:30 p, m. of the 

following day. The trial Judge was right when he said, “It was 

absolutely inhuman to ask them to do it," 

These respondents are women of good reputation, There is 

no evidence that either of them changed any ballot, On the con-« 

trary there is positive proof which shows beyond all reasonable 

doubt that they did net do any such thing, The trial Judge ex- 

préessly exonerated them from any intentional wrong doing in the 

counting of the ballots, Yhe finding of guilt as to them rests 

entirely upon the epinion of the expert as to the fact that some 

of the ballots were "short penciled," coupled with the unquestioned 

facet that respondents could not explain when or by whom the ballots 

were changed, The investigation upon this point was by no means 

complete when the number of witnesses whe were present is consid- 

ered. This finding of guilt as to these respondents is net sup- 

ported by evidence which should convince a court of their euilt. 

The judgments as te both respondents will therefore be reversed and 

the cause remanded, 

REVERSED AND REMANDED, 

O'Connor and McSurely, JJ,, concur, 
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CHICAGO TITLE AND TRUST COMPANY, ) 
Trustee, etc., ) i 

Appellee, 
APPEAL FROM CIRCUIT 

vs ) 
‘ } COURT OF COOK coUNTY. 

GEORGE PLACZKIBWICZ et al., ) 
Defendants. 

On Appeal of WALTER PLASH, y 
Appellant, 9 O [A 5 9 8 

MR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 

This is a fereclosure proceeding in which a decree was 

entered finding that Walter Plash, a defendant, was the owner and 

holder of certain bonds aggregating $3100, with interest coupons 

atiached, but decreeing that they are subordinate to the lien of 

all the other unpaid bonds, with interest; Walter Plash appéals 

from that part of the decree wnaich holds that these bonds should 

be subordinate and asks that they be heid to be on a parity with 

the bonds of the plaintiff and all the other bonds secured by the 

trust deed, 

January 15, 1926, George Placzkiewiez executed his 53 

bonds totalling $25,000, secured by trust deed conveying the 

presiises therein deseribed; the bonds bore interest at 6% per 

annum and matured at different dates, the last of them maturing 

January 15, 1933; bonds Nos, 1 to 8 aggregating $4000 were paid 

at their respective maturities and canceled, 

On or about January 15, 1933, when the loan matured 

Placzkiewicgz solicited the bondholders for an extension of time 

within whieh to pay the principal and fer a reduction of interest 

from 6% to 3%; the master found that at this time he made repre- 

sentations to the bondholders that the balance oi the nantioiine 

debt then due was $18,000; in reliance on these representations 

the owners of a majority oi the bonds executed written agreenenta 
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assenting to these preposals and for a time some of them received 

interest at 3%; others received nothing, so that in Novenber, 

1935, this foreclosure proceeding was commenced, Walter Plash 

filed his answer asserting that he was the legal owner and holder 

of bonds ageregating #3100, 

At the hearing before the master Plash, the son of de- 

fendant Placzkiewiez, appeared by counsel and introdueed in evi~ 

dence bonds Nos. 14, 20, 21, 50 and 61, ageregating $3100, uncan- 

celed, and asserted that he owned them; however, he, by his cotne- 

sel, agreed that the master might find that the lien of bonds Nos, 

14 sand 21, aggregating $600, should be subordinated to the lien of 

all the other bonds, and the master found accordingly, and found 

that bonds Nos, 20, 50 and 51, aggregating $2500, belonged to 

Plash and were on a parity with the other bonds, 

Some time thereafter a petition was filed by the bondhold- 

ers' protective committee, alleging that all the bonds held by 

Plash had been paid by the maker, his father, and should be marked 

paid and canceled; a re-relerence was had to the master and evi- 

dence as to these bonds was heard, In brief, it was developed 

that Plash Lived at home with his father until about the j'ali of 

1934, paying no board; that he was employed on a delivery route 

by a dairy company. Placzkiewiez, the father, procured the bonds 

in question, uncanceled, from the holders, but both Plash and his 

father testified that in se doing the father was acting as agent 

for the son. ‘Their testimony is vague and contradictory in many 

details, Plash knew that his father, when he was seeking an ex- 

tension, furnished a statement to the bondholders that the amount 

of the unpaid mortgage was $18,000; he knew that several of the 

bondholders, relying upon this representation, executed agreements 

extending the payment of the principal and to accept 3% interest 
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inetead of 6%. Witnesses testified that Placzkiewies said he 

had bought up $3000 worth of these bonds although they were not 

canceled, ‘these facts, together with other details, eonvinved the 

master, who heard the witnesses testify, that the bends waich 

Plash claimed to own had in fact been paid by Flaczkiewics, the 

mortgagor, and found that they should be marked paid and canceled 

and their lien extinguiched, 

Placgkiewicz and Plash filed objections tc the report which 

were argued as exceptions beleorg the chaneslior, Placzkiewicz had 

testified that his son had said, in subsiaice, te pay the ether 

bonduolders first - that he would be “the last one you pay. Pay 

the rest of them and you pay me with what is going to be left,” 

The chancellor was evidently impressed by this testimony and suse 

tained exceptions to the master's report and found that Plash was 

the owner and holder of the bonds in question, but that he had evie 

denced an intention te subordinate them, together with sil unpaid 

interest coupons, and it was decreed that all of the bonds which 

Flash owed should be subordinated to the outstanding bonds, 

in this court Plash argues that there was no consideration 

for the alleged subordination by Plash of his bonds to all other 

outstanding bonds, We de not think it necessary to decide thie 

question for we are of the opinion that the master in his supple- 

mental report properly found that the bonds Nos. 14, 20, 21, 80 and 

51, aggregating $3100, had been bousht by Plaezkiewics, the morte 

geger, irom various bondholders and he thereby became the owner and 

holder of them, with interest coupons; that for the purpose oi con- 

venience Placskiewiez transferred them to Plash, bis son, but that 

Plash acquired no greater right or interest in them than Paaczkie- 

wiez nad; the master found that the lien of these bonds and interest 

coupons” on the real estate involved was canceled and extinguished, 
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Plaintiff in its brief asks this court that the degree be 

reversed and that this court enter «a decree in accordance with the 

findings of the master in his supplemental report. Upen orai 

argument counsel stated that it was immaterial to plaintiff 

whether this be done or the decree affirmed, evidently thinking 

that it made no practical difference to plaintiff whether the 

bonds claimed by Plash be canceled or subordinated te the lien 

of the other bonds, Under these circumstances, and tor the 

reasons indicated, the decree is affirmed, 

AFYIRMED, 

Matchett, P. J., and O'Gennor, J., concur, 
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MARY BLAGAY, 
Appellee, 

APPEAL FROK SUPERIOR COURT 
v5. 

OF COOK COUNTY, 
QGITY OF CHICAGO, a Municipal 
Corporation, 

ee ee Appellant. Z 
2901.4A.598 

MR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT, 

An automobile in which plaintiff was riding with her 

husband was struck by a fire department truck of defendant; she 

brought suit and had judgment for $1500, from which defendant ap- 

peals, 

The accident happened April 14, 1935, at 6:50 p, m, at 

the intersection of Western boulevard and Archer avenue in Chicago; 

Western boulevard runs north and south and is intersected by Archer 

avenue, which runs southwesterly; the automobile in which plaintiff 

was riding was driven southwesterly in Archer avenue; when it came 

to Western boulevard it stopped at the northeast corner, waiting 

for the green traffie light; when the light turned green the auto- 

mobile started across the boulevard at about five miles an hour and 

was within three feet of the western curb line of Western boulevard 

when it was struck by defendant's north bound truck, throwing plain- 

tiff out of the car and injiving her, 

The truek was a supply truck, used at the time in hauling 

dirt for fixing a garden for the fire department; it was empty and 

Was returning north on Western boulevard to the equipment shop; 

when the red light went against Western boulevard traffie ten or 

twelve north bound cars on Western avenue stopped at the south side 

of Archer, but defendant's truck swung to the left and went sround 

them on the left side of the safety island and on across Archer, 

through the red light, while the traffic was moving in Archer with 
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the green light; there was evidence that the driver of the truck 

was intoxicated at the time, 

Mr, Blagay, plaintiff's husband, who was driving the auto- 

mobile, could not see the fire truck because of a large Buick cer 

traveling on Archer just south of him which shut off his view; 

when the Buick car reached the center of Western it made a left 

turn, to the south, and immediately thereaiter the truck struck 

the automobile in which plaintiff was riding. 

The evidence shows that the truck in question was not 

being operated at the time in any governmental capacity. It was a 

supply truck used at the time in hauling dirt in making a reek 

garden, it was obviously used in a ministerial capacity. The 

automobile involved in Johretgnv, City of Chicago, 255 Ill. 494, 

wae used at the time of the accident by employees of the City in 

conveying books from one library to another. It was neld that 

this was plainly a ministerial duty and the City was liable, 

Other eases involving similar facts in which the defendant city 

wae held liable sre Devine v, City of Chicago, 213 I11. App. 299, 

Schmidt v, City of Chicago, 284 I11, App. 570, Wasilevitsky vy. 

City of Chicago, 280 I11. App. 531, and Hanrahan v. City of Chicago, 

289 Ili, 400, Im the light of these decisions and the circumstances 

in the instant case, defendant must be held liable, 

Plaintiff aleo asserted that even if defendant was at the 

time operating the truck in a governmental capacity it would be 

lieble under the statute relating to the liability for injuries 

caused by the operation of motor vehicles by members of municipal 

fire departments while engaged in the performance of their duties, 

approved July 7, 1931. Chap, 24, par, 987(1), L11,.State Bar State, 

1935. The major part of defendant's brief ana argument makes the 

contention that this statute is unconstitutional and void, The 

Civil Practice act (chap. 110, par, 203) requires that all cases 
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involving the validity of a statute whould be appealed to the 

Supreme court, and ii it be taken to the Appellate court the party 

taking the appeal will be held to have waived the constitutional 

question. the People v. Lawson, 351 Ili. 507, 509. We therefore 

shall not attempt to pass upon the constitutionality of the act in 

question. 

Defendant questions the sufficiency of the statutory notice 

of the accident and injuries filed with the City, saying that the 

plaintiif?y failed to prove that she resided at the addreres given in 

the notice, The point is without merit, It was sufficiently 

proved that she resided at tne address of her husband given in 

the notice, 

The judgment is affirmed, 

AFFIRMED, 

Matehett, P. J., and O'Connor, J., concur, 
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THE NORTHERN TRUST COMPANY, a banking 
corporation, as Trustee under the Last 
Will and Testament and Codicils thereto 
of JOST# HAWBURGER, formerly JOSIE 
L, STBIN, Deceased, 

) 
) 
; 

Appellse, ) 

APP#AL FROM SUPERIOR 
VS, 

COURT OF COOK COUNTY. 
ALADAR HAWBURGER, SIGMUND LAWTON, 
HAROLD BE, LIESBENSTHIN, FLORENCE L, 
HICKNAN, CHARLES SHARPLESS HICKIAN, 
RICHARD S, LAWTON, ANN LAWION, a minor, 
WALTER LAWTON, MARY LOUISE LIEBENSTEIN, 
HAROLD E, LIEBENSTEIN, Jr., a minor, 
LESTER E, FRANKENTHAL, MICHAEL REESE 
HOSPITAL, a Corporation, THE JEWISH 
CHARITIES OF CHICAGO, a Corporation, 
BERTHA 0. MAYER, JENNIE WAYER, and 
person or persons not in being, 

Defendants. 

FLORENCS L. HICKMAN and CHARLES 
SHARPLESS HICKMAN, 

Appellants, 

MR, JUSTICS MeSURELY DELIVERED THE OPINION OF THe COURT, 

fhe Northern Trust Company as Trustee, plaintiff, filed 

its bill asking leave to resign as trustee of a $LO0C ,0CCO trust 

created by the first codicil to the last will of Josie L. Stein, 

deceased; defendants Florence L, Hickman and her son, Charles 

Sharpless Hickman, filed what is designated as a counterclaim, 

asking for a construction ef the will in certain respects here- 

after noted; plaintiff moved to strike this counterclaim, assert. 

ing among other reasons that it had been filed prematurely; the 

chancellor sustained this motion, and irs, Hickman and her son 

Charles, defendants, appeal from this order, 

Plaintiff alleged that on April $0, 1935, Josie Hamburger, 

formerly Josie L. Stein, departed this Life, leaving a last will 

and testament and two codicils thereto; the complaint summarizes 

the contents of the will ana ecodicils and asks that the court 
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appoint a guardian ad litem for certain minors; that the resigna- 

tion of the trustee be accepted, its accounts approved and it be 

discharged as trustee; that an order be entered appointing a 

successor-trustee, and plaintiff be allowed reasonable compensae 

tion for its services. ‘the appealing defendants argue that the 

complaint set forth plaintiff's interpretation of the will, and in 

their countcrolaim allege a construction different from that 

placed upon it by plaintiff, Examination of the complaint does 

hot support this claim, ‘The complaint merely swumarizes the con- 

tents of the will and codicils without any interpretation of any 

of the provisions, 

The testatrix, Josie Stein, before her marriage to Aladar 

Hamburger, executed on June 30, 1951, her last will and testament; 

after directing that her just debts and funeral expenses be paid 

she made specific bequests totaling $52,700, and provided for the 

distribution of her jewelry; by section 4 oi the will she provided 

that if Plorence L. Hickman, the testatrix's sister, should survive 

her (which event occurred) she was to receive from the residue of 

the estate $30,000; if Florenee Hickman should die prior to the 

death of testatrix, her son Charles Sharpless Hickwan should have 

the net income of a trust fund of $30,000; two other bequests of 

$3000 each were made te two cousins, 

Mareh 8, 1932, Jose Stein exeouted a codicil to her will 

in which she eliminated a bequest to the Chicago Home for Jewish 

Orphans and added a bequest of $1000 to the Institute of Religion; 

she alse gare $100,000 to The Northern Trust Company in trust, 

conditioned upon her contemplated marriage with Aladar Hamburger, 

in which event the trustee should pay the net income from the 

trust fund of $100,000 to him for life, provided that et the time 

of the testatrix's death he should be living and married te her, 
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At the time of testatrix's death Aladar Hamburger was living 

and married to her and be is atill Living, 

April 22, 1933, she executed a second codicil to her will; 

having married Hamburger she deseribes herself in this second ecdi- 

cil as “Josie Hamburger (formerly Josie L, Stein)"; in thie codicil 

she refers to the former codicil in which she created a trust fund 

ef $100,000 with The Northern Trust Company as trustee, the net in- 

come from this to be paid to Aladar Hamburger during his life, and 

says: "It is my desire, and I hereby direct, that before any other 

gifts, bequests or devises be paid under my Last Will and Testauent 

ané codicil (referring to the bequest of $1,000.00 to the Insti- 

tute of Religion, as provided in said Codicil), said trust fund of 

One Hundred Thousand Dollars ($100,000.00) be first set up." She 

reaffirmed her last will and the prior codicil thereto. Plaintiff 

has been administering this trust fund as provided for in the codi-e 

ells, and it is from this trusteeship it is seeking to resign. 

In their counterclaim defendants allege that while the 

testatrix left an estate in excess of $100,000, it is less than 

sufficient to pay in full, in addition to this $100,000, the spe- 

eifie bequests provided for in the second paragraph of the will, 

and that unlese the sum of $30,000 is paid to Florence Hickman from 

the $100,000 trust fund upon the death of Aladar Hamburger there is 

no other souree from which said sum may be paid; the counterclaim 

alleges an ambiguity in the will and asks the court to decree that 

upon the death of Aladar Hamburger the trustee appointed under the 

will and its codicils, or its succéessor-trustee, shall pay to 

Florence LL. Hickman $30,000 prior to making other distributions 

provided for in the will. 

The estate is still in the Probate court, not yet completely 

administered; the trust fund of $100,000 has been estabiished and 

plaintiff has been acting as trustee thereof, Evidently defendants 
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anticipate that the estate will be insufficient to pay ali the be- 

quests and fear that unless they receive the $30,000 bequest out 

ef the 7100,000 trust fund they may net receive this bequest, It 

is apparent that the defendants are asking the court to adjudicate, 

at this time, their rights to $30,000 of this trust fund at the 

time in the future when Aladar Hamburger dies, 

Plaintiff in its motion to strike this countefelaim sets 

out that the object of the counterclaim was to determine the rights 

of the Hickmans at a future date ond not their present rights, and 

to decide questions depending on facts which are contingent and may 

never arise, It was also shown that there was no controversy at 

the present time because Aladar Hamburger was still living sndino 

one was entitled to any distribution of the trust funda until his 

Ay death, and no one except the defendants Py es slaim in respect 
ee thereto. We are of the opinion that the court properly susteined 

the motion te strike the counterclaim. 

There are a number of events which might occur before the 

death of Hamburger which would make any adjudication or construction 

o1 the will unneeensary irs, Hickaan may never become entiticd te 

receive the $30,000 bequest if both she and her son Charles die 

pefore Hamburger dies, and 4f her son leaves no issue the $30,000 

bequest reverts to the surviving brothers of the testatrix or 

their issue. 

Another eontingeney which might arise is that at the time 

of the death of Hamburger the $100,000 trust fund might be come 

pletely wiped out through shrinkage or otherwise, Another event 
whieh might occur is that at the time of ths death of Hamburger the 
Value of the estate of the testatrix might bes sufficient Peony 
‘the bequests in addition to the $100 ,C0O trust funa, 

) 

Counsel for plaintirr also suggests that possibly, at the 
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time of the death of Hamburger, there might be no one to dispute 

Mre, Hickman's interpretation of the will, or if there is some 

one in interest they might agree to it. 

It is well established that a court will not construe a 

will merely for the sake of giving advice, There must be actual 

Litigation wattunie: £isdcilibventedun of a court of equity can be 

sought, In 69 Corpus Juris, beginning at page 955, is an extended 

discussion of this subjeet, with the conclusion that courts will 

not construe a will where the object sought is to determine future 

rights denending on facts whieh are contingent and may never arise, 

A large number of supporting cases are cited, among them Strawn v, 

Jacksonville Academy, 240 Ill, 111, where it was said: “Courts of 

eguity will never entertain a suit to give a construetion to or 

declare the rights of parties upen a state of facts which has not 

yet arisen, nor upon a matter which is future, contingent and un- 

eertain," Among the many other cases to the same effect are 

Chicago fT. & Tr, Co, v. City of Waukegan, 333 111, 577, 581; 

Walker v, First Trust & Savings Bank, 12 F, (2d) 896, 903; 

Norton v, Woren, 206 Ky. 415 (430, 431), and Woods v, Fuller, 61 

Maryland, 457, 460. Also Pomeroy's Equity Jurisprudence, (4th ed.) 

vol. 3, sec, 1157, p. 2741, 

Cases cited by defendants are not applicable, A typical 
case is Bender v, Bender, 292 Ill, 558, where there was an actual 
controversy between three of the children of the testator and their 
mother and other children, Also in Ohio Oil Co. v. Daughetse, 240 
Tll,, 361, where a bill was filed to protect the interest of a re- 
mainderman against the wrongful acts of a Lite tenant tending to 
despoil the inheritance, 

In the instant case no controversy is presented and there 
is no present necessity for the determination sought by defendants 
and there may never be any such necessity, 

The court properly found that the counterclaim was brought 
Prematurely and it was properly dismissed for that reason, 

fhe order of the trial eourt is affirmed, 

AFFIRMED, 

Matchett, P, J., and O'Connor, J,, coneur, 
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GORGE ¥, HARDING ané MARTIN H, f. 
” +}. 

) 
KENNELLY, Trustees tor Consumers ) 
Cowpany, at 

Appehlees;~ )° APPEAI, FROM MUNICIPAL COURT 

WS, OF CHIGAGO, 

CITY OF CHICAGO, a Municipal 
Corperation ' h se 

: Appellant. ys 9 ¢ Tay 9) 9 97 

“MR, JUSTICE O'COSNOR DELIVERED THE OPINION OF THE COURT, 

Plaintiifs brought an action against the defendant City of 

Cuicago to recover $373.15, claiming taat one of their employees 

had been injured November 14, 1954, in the course of his employment, 

through the negligence ei defeudant City; that they bad paid the 

employee compensation under the Workmen's Compensation act. De- 

fendant denied liability, there was a jury trial and a verdict and 

judgment in plaintiff's favor for $362,85, and the City appeals, 

Defendant contends that the judgment is wrong and should be 

reversed because plaintifi's failed to give notice to the det'endant 

as required by par, 7, chap, 70, Ill. State Bar Stats, 1935, That 

paragraph provides that any person who is about to bring a suit 

against tue City for damages on account of personal injuries Shall 

"within six months from the date of injury, or when the cause of 

action accrued, either by himself, agent or attorney, file in the 

office of the gity attorney *** and also in the office of the city 

clerk a statement in writing, signed by such person, his agent or 

attorney,” etc. 

The only proof in the record as to the giving of such notice 

is that on Novewber 26, 1954, plaintiffs' assistant secretary wrote 

a letter to the City Attorney of Chicago in which it was stated that 

about two o'clock of November 14, 1954, one of its eliployees was 

injured by falling through an open hole in the floor of the City's 
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Electrical Department at 405 West Chicago avenue and that he was 

removed to the Alexian brothers hospital where he was under the 

eare of Dectors Wheeler and Sinclair of 1527 Fullerton avenue. The 

letter further stated that “At your convenience we would like to 

have an expression from you as to whether or not you are willing 

to reimburse us for the cost of our medical, compensation, ete., 

and also whether or not it is feasible to pisee covers over these 

holes or post a warning sign to avoid injuries in the future,* 

Plaintiffs have net appeared here to defend the judgment, 

Section 29 of the Workmen's Compensation act (chap. 45, Ill. State 

Bar Stats. 1935) provides that where an injury for which compensa- 

tion is payable by the employer under the Act was not proximately 

caused by the negligence of the employer or his employees, but was 

eaused under circumstanees ereating a legal liability for damages 

in some person other than the employer, then the right of the en- 

ployee to recover against such other person "shall be transferred 

to his employer and such employer may bring legal proceedings" to 

recover the damages sustained, in an amount not exceeding the age 

eregate amount of compensation payable under the Act by reason of 

the injury. 

In Schlitz Brewing Co. v, Chicago liys, Co., 307 Ill. 322, 

where a suit was brought under seetion 29 of the Workmen's Cowpensa- 

tion act, against the party who was liable to plaintiff's employee, 

the court said (p. 327): “we have heretofore held i, ace referred 

to that it is simply the employee's right of action transferred to 

the employer,” 

Plaintiffs' letter addressed to the City attorney, from 

which we have above quoted, was not a compliance with par, 7, chap. 

70, even if it could be held to be a suificient notice to the City 

Attorney, The statute requires that such notice be slso filed in 
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the office of the City Clerk and compliance with this section of 

the statute is 2 condition precedent to the right to maintain tre 

suit, Minnis v, Friend, 360 Ill, 3238, 

Plaintiffshsving failed to comply with the statute they 

cannot maintain this suit, and the judgment of the Municipal court 

ef Chicago is reversed, 

JUDGMENT REVERSED, 

Matéhett, »P. J., and MeSurely, J., concur, 
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CLARA L. PRIEST, 
Anpellee, 

APPEAL FRCM SUPERIOR COURT 
Ve. 

OF COOK COUNTY, 
MEYER KAPLAN, RAY KAPLAN and J 
“CHARLES V, FALKENBERG, . ~ 9 

Appellants, es 9 O Lee ep 9 

ER, JUSTICE C'CONNOR DELIVERED THE OPINION OF THE COURT. 

May 9, 1934, Clara L. Priest filed her compiaint in chancery 

against the Kaplans, Valkenverg, Jackson, and a number ol insurance 

compsnies, praying that the several insurance coipanies pay to her 

$1589.43, being the amount oi insurance agreed upon in a fire loss 

on presises owned by the Kaplans and on whieh plaintiff held a 

mortgage, Falkenberg claimed the money by virtue of an assignment 

of the Kaplans to him, The case was referred to a master who took 

the evidence, made up his report and recommended that the money be 

paid to plaintiff, A decree was entered accordingly and the Kaplans 

and Falkenberg appeal, 

The record discloses that the Kaplans owned an improved 

piece of real estate in Chicago, and on December 15, 1926, executed 

their trust deed to the Fdrewian Trust & Savings Bank to secure an 

indebtedness of $4000, The trust deed and notes were owned by 

plaintiff, The trust deed contained the usual provision for insur- 

ing the property with the loss clause payable to the trustee for 

the benefit of the holders oi the mortgage notes, There were 8 

policies of insuranee, 6 of which contained the clause payable to 

the trustee for the benefit of the holders of the notes, but 2 of 

the pelicies did not contain this clause, 

February 25, 1932, the property was destroyed by fire and 

thereafter the loss was adjusted by the insurance companies, they 

agreeing to pay their respective proportionate shares oi the loss 
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agreed upon, or $1598.43. The companies deciined to pay irs, Priest 

for the reason that Falkenberg, an attorney, claimed that the Kape 

leans on April 30, 1932, had assigned all their interest in the in- 

surance “oney to him and William H. Jackson jointly, and that they 

had been notiltied by Palkenberg of such claim, January 14, 1932, 

which was a little more than a month before the fire, plaintiff 

caused judgment to be confessed in the Municipal court of Chicago 

on the notes against the Kaplans for $4290. December 5, 1932, a 

petition was filed against Meyer Kaplan, in ba&kruptcy, and after- 

ward the trustee in barnkruptey scld Kaplan's interest in the 

property to plaintiff. June 23, 1933, the bailiff of the kunicipal 

eourt sold the property under an execution issued pursuant to the 

judguent of the Municipal court to plaintiff for $2000, and November 

41, 1934, the bailiff exeouted a deed to her, The balance of the 

judgment, which was mere than the amount of the insurance money, 

is still due and unpaid, 

Defendants contend that the lien of the trust deed was sate 

igsiied and discharged by the issuaice of the deeds, one by the 

bailiff and the other by the trustee in bankruptcy, conveying the 

property to Urs, Priest, and that she could not thereafter bold a 

mortgege on her own property. We think this contention cannot be 

sustained. The insurance on the property was part of the security 

for the payment of the debt. Fergus v. Willwarth, 117 111. 542. 

The property was destroyed by fire February 25, 1932, At that time 

plaintiff had reduced the amount due her on the notes to judgment 

in the Municipal court but the mortgage still remained as security 

for the payment. Darst v, Bates, 95 Ill. 493. 

In Edgerton v, Young, 43 111, 464, it was said that a 

mortgagee tiay procure a conveyanee frow the mortgegor without in- 

tending to merge the lien of his mortgage; taat where a greater and 

aless estate meet in the same person, a werger does not necessarily 
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follow, “hat will depend on the intent and the interest of the 

parties, and if a court perceives it is necessary to the ends ei 

justice that the two estates should be kept alive, it will se 

treat them." See aiso Huebsen v. Scheel, S81 Ill. 251; Hooper v. 

Goldstein, 336 Ill, 125. 

in Lowman vy, Low » 118 Til. 532, it was heid that although 

the parties may have undertaken to discharge a mortgage upon the 

uniting of the estates of the mortgagor and the mortgagee in the 

latter, the mortgage will stili be upueld, in equity, when it is 

for the best interest of the mortgagee, by reason of sowe interven- 

ing title or incumbrance, that it should net be regarded as merged; 

and in such case it will be presumed that the mortgagee must have 

intended to keep the mortgage alive, when it is essential to his 

security against an intervening title or ineumbrance, 

In the instant case the indebtedness was not nalf paid by 

the sale of the property to Mrs. Priest and it must be presumed that 

she intended to keep her lien alive until her indebtedness was fully 

paid, VFalkenberg and Jackson, by the assignuent of tne Kaplans of 

their claim to the insurance money, could not obtain any wore intere- 

est in the insurance money than the Kaplans had, Whea the assign- 

ment was made, plaintiff's judgment in the Municipal court was wholly 

unpaid. The insurance money was a part of her security and we think 

it obvious that she was entitled to be paid in full before the 

Kaplans or Falkenberg and Jaekson could have any interest in the 

insurance money. 

the decree of the Superior court of Cook county is affirmed, 

DECREE AFFIRMED, 

Matchett, P. J., and MeSurely, J., concur, 
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Ee Ce [Teddy] GEORGE, for use 
of CLAUDE NEON FEDERAL COMPANY, 
a corporation, 

Appellee, 

APPEAL FROM MUNTSIPAL 
Ve 

COURT OF CHICAGO. 

S aN >= eo L 

290 1.A. 599 
MRe PRESIDING JUSTICH SULLIVAN 

DELIVERED THE OPINION OF THE COURTe 

FOX HEAD RESTAURANT C GIPANY, 
a@ corporation, 

) 

) 
) 

) Appellante 

November 15, 1935, Claude Neon Federal Company, a cor- 

poration, caused a judgment by confession for $797e27 to be 

entered in the municipal court against He Ce [Teddy] George. 

Execution was issued November 18, 1935, and thereafter returned 

"no property found." Garnishment proceedings were instituted 

December 17, 1935, and December 18, i955, the Fox Head Restaurant 

Company was served with summons as garnishee. A copy of a "demand 

in writing," which had been served upon George and the garnishee 

December 13, 1935, and which notified the employer to pay plain- 

tiff the amount of its judgment “out of moneys due, or which may 

become due to &. C. [Teddy] George as wages or salary in excess 

of the amount exempted, if any," was attached to and made part of 

plaintiff's statement of claim. Interrogatories were filed with 

said atatement of claim and on the return day, January 6,5 1956, 

py leave of court additional interrogatories were filed. The gar- 

nishee filed answers to such interrogatories and the matter came 

on for hearing upon the motion of plaintiff for a judgment against 

the garnishee on admissions claimed to be contained in its said 



eau wat _mDaOuD “{epbs' : 
YHATHOO, ZASETL. ae 

AAAI O TOM, MOL ARTI 

sODADEHO YO THVOO 

ees AVI ‘Oes 
x 2omtevt ouaIenat «a 

OUUIO BET 

Park, Se 

a YEAR D THARU AREA. CAG XOK , 
err ewig & 

POLO OO 

* @ TRIOS USA LE 
{ 

mR Se We z ? ‘ub in OS 
Lo ae a: 5, bs 

100 2 «\ilsqatod Loxebet 09% obuaL0 «2888 a3 xednovow 

ed oF TSeV@'G rot, no laaotnoe yt snompbet, a boaves eso tvax0q 
ey ae ERS 

sogzoed [ybbeT] .D. + ¢amtage tx09, Ingo trust on? ot bexngee. 
homme tes tsetedd baa .80L , BL, rodmevell bevaat acw noltvoexK 

bedusiveni eew egnibsesorg tnemietorad . ".bayot ytxeqowe on” 
 Srewetaet heel xoT ants ~HOCL OL sodmooe’d, bag .8ECL «VL tedmooad 

briamob” # to yqoo A .eedebtrsg 2s ssomtue ald dr bovtes.aaw Ynagaod: 

egsiekarreg orld Bus og toed noqs Beviee mood bal dolcw "yoattiow ak 2 

‘wttlelg ysq oF royolamd etd “boPtivom dolnw bine «eel el xeduedsd 

ya Moldy te .o9b Byemom to sO” dremabet ‘adi to earome OF THEE 

ncouxs mi yxifed 10 coyew a8 bpt000 [Ybbot] LO 6x of oud -enobod 
to dieq obam bus'od beitosdes eaw "eyha’ Yt (boxqitexs Hocerthe to 

2060L 1d Yrsntes +wsb aause t est 20 bate ated 9 bel tmomedate ‘ab 

~I83 ont sbolit onew ae tnodegoxtodat Innoitinba rues to oenot yl 
siso roddan ets ‘baa soleosape <s00my Howe oa der nytt} oede tn bt 

ie a 
tantess tnomgbst s 20? thivaisig 20 us heer att, oqas ‘pubsead x03 sa 

diiw beLit oxew astzotagorzedal suet YO gaon 

bise agi at benteteoo od ot bemislo enoteaimbs no sedetazag ont 

a “taoloarogies a j 
eeelieggha; 6. 4h phates tee 

stualiagga at y SAR 

> aa 



answers. There was a trial without a jury, resulting in the coprt 

finding the issues against the garnishee and that it owed plain~ 

tiff $175. Judgment in that sum was entered agsinst it April 7, 

1936, and the present appeal was perfected. 

The garnishee in its answer to the original interrogatories 

stated that «t the time of the service “of the writ issued in this 

cause or since that time” it was not indebted to George and did not 

have in its possession, charge or control "any moneys, chowie in 

action, credits or effects owed by or due to said §. 6. [Teddy] 

George," but “on the contrary debtor was indebted to the garnishee 

on Dece 15, 1935, in the sum of $200 and on Dec. 3lst in the sum 

of $275." In its answer to the additional interrogatories the 

garnishee stated that George was its manager and that "as salary 

or other renumeration" he received “on the basis of Fifty Dollars 

per week, payable on drawings or otherwise;" and that between the 

date of the demand in garnishment on December 13, 1935, and the 

filing of its answer it paid George “One Hundred Seventy Five 

Dollars as advances." 

It sufficiently appears from the service of the formal 

wage demand that the Claude leon Federal Company, at and prior to 

the time it instituted this garnishment proceeding, treated George 

as an empleyee of the Fox Head Restaurant Company and as a wage 

earner who was the head of a family residing with the same and 

therefore entitled to an exemption of $20 a week as provided in 

sece 14 of the Gernishment act. (Ill. State Bar Stats., 1935, 

che 626) However, the amounts aggregating °175 received by George 

“as advances" were not paid to him as wages or salary earned within 

the contemplation of the provisions of said sece 14, but es stated 

in the garnishee's brief "the judgment debtor [George] having con- 

trol of the fumds of the employer, without the knowledges or pere- 

mission of the employer advanced himself moneys in exeess of any 



=S~ 

tagoo of? ai gatiigovor aViwl « dtuoditw Iaics 8 asw ozeiT .,avewans 

-gisiq bewo #t taeld bas eerfainteg eft taniegs aeyeelt eft anibatt 

tc? LiugA si tantage betedde eew mua tast at toemydyl avn} Tih 

sbetostreg acw Laeqqa tnozotq odd ban ,ocer 

asitosaporsednt Lantaizo edd of ‘towans neh mk prnseapit oll a ei 

akds mi bewaat gicw ost to" ootvres ei ec emis ost ea: emule pedada 

FO HES hae eptOed OF Dosdohnt Jom sow tf “omtd tasld oonie To onuss 

seh aswosta enyonom ye" Lontnoo to agents. +o aeenang ly Sang sot 

Lypber} oO of bisa of owh to ye bormo gtostte to ae theee: (tteidos 

3 esitalineny ests es betdebat essw rotdedb wantin eft go" dnl "99000 

masa ond ak falg .o00 to Bam OOK} Ro mus ody Ht acer e0L 900 mp 

estt macniinatapehian Sunedt thin ed of towene att al ",8NSe to 

enise ba” 4 auld a ‘tegamem “adh aaw og7090 ‘pant ‘bodste eedtnbuning : 

neni lod eant Yo eiead odd no” bevioces 6 "ndkdanomundt ado ‘xo 

ot “ndowded dad} bad ‘“joalwreddo to “aynlwarib rs ‘ehitayae nisew’ ‘teq 

PO ae a To ee ee 

“evit Ytnovet borbiwt Sn0" ogvood bing oh 'rdwane adit to oat 
cine ate Od ES RE MRI, Garay ERE le oa pag 

heres Lamro? of) to estytoe off mort seacdeé yittnofottiod ¢t” Hse 

“i ‘totte baie ta estan D fatohet moot obuald ond sadé bmameb iow i : 

egtosd bednetd «gtthoovotg tromfalsrisg cist Bods treat of OMY “one 

“ogaw s a Bas vasqmod tantuadeot back xo edt to woyeteme its !as 
fins euse- rit détw watbied ether YW woe ons ‘ow one reritee 

ot nehivo ty as deer 2 O88 “to 6 BF ee otototens 

| Beer eeOdade Tat ofos@ SEET) Hoe sromfa titans, fie ME“ S¥ea 

2 1 Vrowowen"C, so alo. 

“ad dit of Bide fén'stew “So SiliVis Ge" 7 

be dete as dud «Mf .ov bhoa Yo amdlatvorg ost to MOivAtqaod aoe Mae 
09 anivart [ogxosd) toddos smomibirt sa" Teste rome tdees Std nt 

“-19¢ 10 opbeLwont asd duos bw. cove Lule “odd Yo “aba? eff Yo “Lord 

Yue to ageoxe ni ayonom tLoamiad boenavha zeyolqnue eg to mo teobe oN 

egt0 0d ya poviooes BO
L? sali ames Bat een

 ia 

stad iw y ee yxetee sh SR AU igs: 



of 

salaries or other remuneration due him at any time,” and, there- 

fore, no question of the statutory exemption can be involved in 

this eause.e The garnishee was summoned to answer as to all of 

the estate or effects of the judgment debtor in its possession 

or custody ang no sound reason is advanced as to why service of 

the wage demand should in any manner limit the garnishee's right 

to recover on any indebtedness due from the garnishee to its employee. 

After plaintiff's counsel at the outset of the hearing of 

this cause asked that judgment be entered against the garnishee on 

the admission in its answer to the interrogatories that it paid 

George $175 after the service of the summons in garnishment upon it 

and prior to the filing of its answer, lir. Benjamin Mesirow, who 

is the president of the garnishee corporation as well as its attorney, 

made the following statement as to the employment of George, his 

Salary and the financial relations that existed between him and his 

employer = 

"I happen to know all the facts, and I am willing to be 
sworn and to testify in furtherance of the answers given here, 
if there is any question in the Court's mind as to the facts of 
the overdrawal by the employe, so that at all times since his 
employment by the corporation the corporation was a ereditor 
instead of a debtor -- *** The employe entered our employ as 
manager om November 17th, 1935. As such, he has power of dis- 
position of all of the receipts of the restaurant that are 
taken in; he pays all the help, including himself, his salary of 
650 a week. When the garnishment summons was served, he turned 
over to me all the records. I inspected the records and found 
he had overdrawm his accownt. He explained to me that he had 
moved from Waukegan, when he got employment here, he moved down 
here and he needed some funds. He wanted to know whether that 
was all right. I says, ‘on the contrary, anything you need, 

Teddy, is all right with me, because I have enough confidence in 

you to put the disposition of all the receipts that are taken ‘ 

in, the cash receipts, so I certainly trust you to that extent. 

He was overdrawn when the garnishment summons was served, 

he was overdrawn at the time of the answer, he is overdrawn noW, 

He has taken money in excess of his salary, and I say that the 

answer must be an answer to the interrogatories. The fact Ane, 

he did take money; we didn't pay him vo untarilys yah got tes 

and he did it by authority, because he has complete charges 

The parties then stipulated as followss 
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“Yr. Simpson: Wow, of your Honer please, that is all 

well and gooé@, and I believe we con stipulate, according to 

counsel's statement that the books and records of the company, 

regardless of whether the man drew the money or Was paid the 

money, show that he received, after the date of the notic®s 
$175 up to the date the answer was filed. Is that corrects 
counsel -- as advances? 

“Mr. Mesirows: Yes, as advanees on his salary, or eredits, 
leans, whatever you want to call ite 

"Mr. Simpson: That is understood, as advanees according 
to the amswere We Will also stipulate that at the time of the 
service of notice of garnishment upom the gernishee and at the 
present time, there was and is due from the original defendant 
to the garnishee a sum in exeess of that." 

The principal Guestion presented for our determination is 

whether, even though the indebtedness of George, the original 

judgment debtor, to his employer garnishee exceeded the amount of 

£175 paid to him "as advances" by the garnishee between the time 

of the service of the summons in garnishment upon it and the filing 

of its snswer, the payment of such advances constituted an admission 

of indebtedness to the employee by said garnishee. 

In Baird ve luse-Stevenson, 262 Ille Apps 547, where the 

facts were almost identical with the facts here and where the same 

questions were involved, this court in its opinion written by Justice 

Gridley said at ppe 5488-49-50: 

"The cause was tried on a stipulation of facts as follows: 
"(That the books and records of the garnishee disclose that 

between the service of netice of garnishment upon the garnishee and 
the filing of the answer, the sum of ©530 was paid to the original 
defendant [Baird] as an advance or drawing accovnt against future 
commissions to be earned by him; that at the time of the service 
of notice of garnishment upon the garnishee and at the present time 
there was and is due from the original defendant [Baird] to the 
garnishee a sum in excess of $4,000, for moneys advanced in the 
past to apply against commissions earned and to be earned by said 
original defendant in the employ of the garnishee.! 

wee Although it is the law in this State that a judguent 
ereditor can only recover from the garnishee that which the judgment 
debtor could have recovered in an action of assumpsit or debt 
prougat by him against the garmishee (Swope v. McClure, 239 Ill. 
Appe 578, 581; Webster ve Steele, 75 Til. 544, 546); and although 
it is provided in substance in section 13 of our Garnishment Act, 
Cahillts Ste Che 62, pare 13, that where there is money due from 
the judgment debtor to the garnishee the latter has the right to 
set off the amount in the garnishment proceeding, yet, as we under- 

stand it, it is also the law that the payment of money by the gar- 
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nishse to his employee judgment debtor between the time of ths 
service of a summons upon him as garnishee and the filing of 
his answer in the garnishment proceeding, is an admission of_ 
indebtedness to the employee by said garnishee. *** in wane 
for wae of Hooper v. Park Fireproof Storage Goes, 222 Ilie Appe 
$6, @ case decided by this division of the Appellate Court for 
the first district, it appears that Hooper recovered a judgment 
against Palslcy for about “150; that after an execution had been 
returned unsatisfied, garnishment proceedings were commenced against 
the Storage Coe on May 3, 19203; that its answer, "no funds,? was 
contested; that on the trisl the evidence disclosed that Paisley 
Was an employes of the garnishee at a salary or wage of $41 per 
week, that after the garnishee had been served with process it 
paid to Paisley (judgment debtor) 541 on May 11, 1920, and $41 on 
May 18, 1920, that at the time of the sarvice of sumacns upon the 
garnishee Paisley was indebted to it upon his demand note for $300, 
dated Vebruary 21, 1920, which sum had been advanged to him, and 
that the garnishee was the holder of the note and the entire amount 
thereof Was paysble to it at the time it was served with the gar- 
nishee summons. The trial court found that the garnishee was in- 
debtecé to Paisley (judgment debtor) in the sum of $82, and entered 
judgment in that swa egainst it. In affirming the judgment this 
court, efter stating that appellent (the garnishee) relied upon 
sections 13 and 24 of the Gernishment Act, Cahill's Ste, che 62, 
Parse 13 and 24, said (ppe 98, 9%) s 

"tWe are of the opinion that upon service of garnishment 
process the garnishee had the right to adjust the eccount between 
itself and the judg@aent debtor and apply the amount due Paisley for 
salary on his note for $300, in conformity with these provisions of 
the statutee Obergfell ve Booth, 218 Illls« Appe 492. The garnishee 
did not see fit to do so, but after service of garnishment process 
paid Paisley *82, and in so doing admitted an indebtedness to that 
amount. Wilcus ve Things 87 Ill. 310%7.t 

"In Hudson for use of Topp ve Hudson Motor Coe, 235 Ill. 
Appe 391, a case decided by another division of this court, the 
holdings in the Wilous and Paisley cases, supra, were followed, the 
court saying (p. 394)? 

"Under section 13, che 62, ef the Garnishment Act, *** 

the garnishee had the right, upon service of garnishment precess, 
to deduct from Hudson's salary, as it was or came due, what he 
owed, but it could not refrain from adjusting the account and go 

on peying his salery for years, and se simply by so doing, evade 
and aveid ite statutory obligation.'" 

In Burke v. Congress Hotel Coe, 280 Ille Appe 493, where 

the employee judgment debtor was indebted to his employer garnishee 

and without setting off the indebtedness due it from such employee 

the garnishee paid him his full monthly salary after being served 

with summons as garnishee, this court in its opinion written by 

Justice Priend, after diseussing Baird v. Luse-Stevenson, supra, 

and most of the authorities quoted and cited therein said at ppe 

498-993 



pad 

eft lo omiy eid mogesed sdob gromkut igh a ate og eede 
te Misi oxtd Dee hh ig oey oly Yo Goh PP 
MO mis se Bane taomde tines “e rae tTIWe ue 

er ey @ bevevoogt toqeoH tan? exseaaa ARR TD fait as a 
poltuosxne oe testa dels 4086% ee, Sth oda Let snmkoee 

sations © nah ach érow agnibeeoorg ¢hearta bret need bem 
eaw %, about on® .towans ett dats {OSeL .& de Sig 205 Gasto?d: 
ecetes, isdt beaoloath goenebive ott Lota edt a0. fate 

to egaw to ¥ialee o ta sede -gatt aLo0n 
kw boytse ve he c ohetin Be Ses tS te 3 

ne “E sehetie ath Yau no the (aogdob tromyeut) sgeEe 
eds ogy shonma S6 Bo tpred” adi ‘te. pads te tati 

e008 trol stom bisemob aks Boqu tt st agdobni asw ° 
ines”, rie brs etic of, peonsybe bed mre told .Oker ¥ mae 

touoms Saisie 9 yon ues 768 on ould ae dé inray 
~tep ons diiw bevtes saw ¢ galt. ihe : 3 a¥eg 
=Nt gsw ode totes’ odd Fee Ne ‘gasoo £ og me. a Tap sa 

boredne bae .88¢ to mma edt mi (totdod. jtisaatat ote ,*t 
‘eine wmaakt tobe gtilexitie : seh ¢ peered te 
mogu beifor (eodataisg edd) tuslleqqs oda pies sis seltitee 
eS soo. ed8 G*LLINSS , 3 OA Prema itis) ent a 

8108 ee aq) bise «bs bas &L sazst 
, ses tw hele gag z 

pinto le to soivioe Rowe desis acichins ons ‘to. ews owe 
. teewted gavooos odd taujos ot sdgia edd bad sedatateg ont aadso tg 
rot Yelaisl sub Jnwvounwn oft YLqges baa totdeb tmompehyf, edt bre TLoatt 
tO anoliaivetg cased’ i hw yd lerotmes aes (20088 — ston eif so yrelan 
getlatotag aff? 80) eqqA «ILI 8BL£8 ae eoiuiate silt 
aeaootg. tnemis inieg. to; opivices os git see tom bib 
teds of nsonbeddebal as bets imbs nateb Sai iy bis m fais? blag 

ae aes ee AeVOL eLft VQ, qgmkitoey. ow Deroges: 

a a 200 TO _x0to sonbut eG 9 8 cs <0 "weer pod a nae Cn age pans! 
ate npr 288 a0 eins to mole eu ton oa ra Be o Be @ aaA 
efs ,bowollol orew ,sugya ,seaso yoletad bas. i “HE ort raaphieg 
A tod tHomdelorey edd to. .88 .do.<dL.notteca tebattt" 

“¢88580%q. ae: phys g +9. eeeetes Pace ais ae hae sg 
OH $adW. ela Bat tt ae 2! poRbsllm 
08 bine qhioses, ads 3 taphbe- ‘eas sistiez som : 
sikh santa? o8 ms, te oe bas eazeey. x01 

Th mtiaans8 seer 

“gilt efOS., aah Rss 8 as. ‘ 90 £9: 
eas eat sedgintes xeyatqms ald od ‘poddobad ay dosdas "alin etal er 

eoyolgme dove mott $ oub eaombodddbak sad tro subse und tv ‘bn 

| bevioe gated tosts YteLaa ied ftir abt bet ‘bing. tht i 

Se Mete ty mate eee ie ane edbsta tens, 23 hedomd 
“ates idakevsst—saat .y vod bi are 5 ili ut 

Ce ts Bkow ittotonty ” dae ‘in — denen 66% fon ila 

VEL Gi f , an at ra “00-68 | 



= Ges 

"We regard these cases as controlling. The garnishee 
argues that because Burke's indebtedness to it exceeded the 

amount due Burke on the date of the garnishee summons, it had 
the right under the statute to set off the amount of the indebt- 
edness from Burke against what it owed him, without actually 
makines the adjustment contemplated by statute; that the rights of 
the parties are to be determined as of that date; and that the 
subsequent payment of Burke's salary for July, during the pendency 
ef sult, is immateriale This position is untenable, and is not 
sustained by the authorities. The statutory provision is intended 
to protect a garnishee ageinst debts which may be due from the 
judgment debtor, but, in order to avail itself of the statutory 
provision, garnishee must make the adjustment when notified ef 
the garnishment proceeding, and cannot theresfter pay to the 
judgment debter the amount admitted te be due him and still rely 
upon the statutory protection. Had the garnishee in the instant 
ease retained or deducted the sum due Burke from the ameunt that 
Burke owed it when the garnishment summons was served, it could 
have availed itself of the statutory provision, but in paying 
Burke his salary after answer and during the pendeney of the suit 
it admitted its debt to Burke and lost the right which the 
statute affords." 

in the instant case the garnishee, Fox Head Restaurant 

Company, clearly had the right under sec. 13 of the Garnishment 

act to set off the indebtedness of George to it against such amount, 

if any, due George from said garnishee, but when it paid him $175 

“as advances" after it had been served with summons in garnishment 

and before it had filed its answer without adjusting its demands 

against him, under the established rule in this state the garnishee 

admitted an indebtedness to its employee and lost its right under 

the statute to assert such demands. ‘The contention of the garnishee 

that it should be absolved from liability to the garnishor because 

George helped himself to hie employer's funds is without merit in 

view of the testimony of Mx. Mesirow, the president of end attomey 

for the garnishee, that George had full authority to draw or advanee 

to himeelf such funds and his conduct in so doing is just as binding 

upen the Fox Head Restaurant Company, his employer, as if the ad- 

vamees were paid to him by some officer of the corporation authorized 

to do 5O-. 

It is also contended that the trial court erred in refusing 

to permit the garnishee to file a supplemental answer to plaintiff's 
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interrogatories. It is sufficient answer to this cotention to 

state that at the conclusion of the hearing of this case on 

Mareh 25,5 1936, the trial court indicated that its decision 

would be adverse to the garnishee and it was only upon the 

latter's insistence that a continuance be granted for the sole 

purpese of submitting briefs that the court postponed the matter 

for a week until April 1, 1936. ‘e think there was no abuse of 

diseretion in the court's refusal to allow the filine of the 

supplemental answere 

We are of the opinion that the judgment of the munici pal 

court was properly entered and it is therefore affirmed. 

APP IRMED « 

Friend and Seanlan, JJe, concure 
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PAUL HB. OLSON et ale» 

(complainants and cross 
defendants below), . 

Appellants, 

APPEAL FROM SUPERIOR 
Ve 

COURT, COOK COUNTY. 
WILLIAM Je BURNS et aley 
(defendants and cross | 2 8) 6; I.A. 5 9 9” 
complainants below) » 

Appelleese 

MRe PRESIDING JUSTICE SULLIVAN 
DELIVERED THE OPINION OF THE COURT. 

This is an appeal by plaintiffs, Paul BR. Olson and Mdmund 

He Swanson, and defendants, O»« Me. Zeis Lumber Company and William 

T. Franklin end Albert Dykema, copartners, doing business as the 

Normal Glass Company, from a decree in favor of the defendants, 

William Je Burns and Margaret Re Burns, his wife, which overruled 

the master's report, dismissed plaintiffs' bill of complaint and 

the answers in the nature of intervening petitions of the said 

Oe Me Zeis Lumber Company and William T. Franklin and Albert Dykema, 

copartners, doing business as the Normal Glass Company, to foreclose 

their mechmics' liens, and sustained the cross bill filed by the 

said defendants, William J. Burns and Margaret R. Burns, to confirm 

their title in and to the premises involved and to remove the said 

mechanics' lien claims and certain other instruments as clouds upon 

the title of said William J. ina Margaret R. Burns (hereinafter fer 

convenience sometimes referred to as the defendants) .« 

The bill of complaint was filed Merch 6, 1930, by plaintiffs‘ 

assignor, Olson & Swanson Construction Company, and alleged in sube 
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stance that the defendants and William A. Anderson and others, 

were the owners of the vacant real estate at 3142 Lafayette avenue, 

Chicago; that under a written cotract with snderson “authorized, 

consented to and knowingly permitted" by said defendants, plaintiff 

furnished and delivered the labor and material necessary for the 

completion of the excavation, foundation and mecsonry of a bungalow 

on seid real estate for the agreed price of (1,575, none of which 

had been paid; that a statement of claim for mechanics! lien for 

$1,540 was properly filed; and prayed that lien therefor be deereed 

and enforced against such property and the improvements chereon 

under the statutee 

The intervening petitioners, named as defendents in the bill 

of complaint, appeared and filed answers in the nature of interven- 

ing petitions to foreclose their respective mechanics' liens on the 

same realestate. The Zels Company's petition alleged that under a 

written contract with Anderson, “with the authority, kmowledge and 

permission" of William J. and Margaret Re Burns, it had furnished 

lumber and building material of the value of $728.41 for the con- 

struction of said bungalow, no part of which had been paid; and that 

a statement of claim for lien for that amount had been properly filede 

The intervening petition of Franklin and Dykema, who furnished labor 

and materlal for gkazing that went into the cmstruction of the 

bungalow to the amount of $125, was to the same effecte 

Defendants in their answers to the bill of complaint and to 

each of the intervening petitions admitted sole ownership of the real 

estate upon which the bungalow had been erected, but denied that 

Anderson had any interest in said reol estate, that they authorized 

or knowingly permitted him to contract for the labor and materials 

that went into the construction of said bungalow or that they had 

any knowledge of such construction. 
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Defendants filed a eross bill in which they alleged that 

they entered into a contract of sale with Anderson, in which they 

agreed in consideration of $50 earnest money to convey such real 

estate to him after he paid the further sum of ®1,750; that Amderson 

failed to pay that amount or any part of its that they therefore 

elected to and did declare said contract of sale null and voids; that 

neither Andereo nor my other person, except themselves, had any 

right, title or interest in said premises; that the warranty deed 

to said real estate, which had been placed in eserow pending 

Anderson's payment of the purchase price of the property, had never 

been delivered to him; that possession of the premises had never 

been given to Anderson nor to any other person for himj that the 

Andersons made and caused to be recorded without right or authority 

two trust deeds conveying said real estate to secure first end 

second mortgage loans of $6,000 and #1,500, respectively; that said 

trust deeds were made without the knowledge or consent of defendants 

or either of them; that no moneys were ever paid out on either of 

Seid trust deeds or the notes secured by them; that the aforesaid 

contract of sale, the two trust deeds and the claims for mechanics? 

liens constituted clouds on the title of William J. and Margaret Re 

Burns to said real estate; and prayed that samc be removed as clouds 

upon their title. 

Thereafter the substituted plaintiffs, Paul @. Olson and 

Edmund Le Swanson, filed an amendment and supplement to the original 

pill, alleging the assignment in writing to them of the original 

Plaintiff's claim for mechamicst lien and praying for the same relief 

sought by said original plaintiff in its bill of complaint. 

The law governing the issues involved in this cause is clearly 

set forth in Olin ve Reinecke, 336 Tlle 530, where the court said at 

ppe 534-353 



act begoitle Yods doidy af {Lid saozo « betit agashmotes 

NO, Speke at gmpprebms £2 oy fas 30 foarte « etat hezetee ndt 

_ fx dome Yovnoe oF Yonom trenxse OBR 2o sptiaxebtanen ai booms 

moaxehmA. ta$ 4O9Te LS Yo me roMent ed biog Mf costa, mist o%, of.adne 
op lore dd yord tatt ttt to txoq yam to sawnms tarld yaq of beltst 

teri? sbtev baa, [fun eles to tomtinoo bise arefooh bib, bas od, hotoete 

wie bert eaeeLoamed? tqeoxe ynonteg todgo Ym tom mateha wedtten 

bead ydaetrew, oft todd  gesaimeng bisa, nk pooredmt to Olt? .tidigis 

o- guthaog werowe si Seaslg need barf sods, yotedes L207 bhes oF 

seven bed .yiteqes¢ edd te cokuq eandonuq od 2 trearysg a! neatebaa 

tevern bat eeskepiq edt to nolsesasog tact iid ot borevitebd nsed 

out tant gmbi co% conreq toto ys of rom MoMTebMA Of MeVis nod 

‘Bwitodine to idgiz twaltiw bebtooet ed of deuce ae ebam aneatebaA — 

> beeodertk? euvosa of etetae Lest bisa aatiyernoo ebook said owe 

btae ged yylovitooqeot 1008, L% brs 000.8% To snsol eysys Tom baepes 

aixebseted to tasanoo to epbslword -edd.dvodtiw ebem jevew abeob geuad 

‘te tedtto ao to .biaq teve stew eyomom am dest varodd, to, tedeie.co 

-pienetots aft told ioedi yd bemoge aetoa.odd so abeob gowt? bias 

> Veoknmetloent got emialo eft drm aheob san yd.owd ont qolsete,.doettaeo 

(gf deusgtsM bas. Lai lLey to oltie ont ino abuele botut teaneo eno kt 

‘shiole as bevomen ed omen tadd beyerg bra. ietotes Loe 2 bios 9%: comet 

6 1d dow 5 ord, ACLs eee tus pea eRe Cele: hogs 

bre mold 8 Lue .ettitniele betwtitedue edt cotteetedh a cn 

fanigizo aft. of dnemalqqua: bis J membuene a8, boftl.,xoaaye, «i bemmbs 

Lenigixo edd 20 wens of galdbrew., at ¢aomminas oily gatgotio elite 

‘tel ley omea ond 10% gaiyetg bag wolf. Yaekuertoom, xot shat 2! 2tignteta 

tatsiqnoo to Liid eth mi alec Gitialiast 96 VE tenon 

VirseLo ah oauso atdt mk bovloviyt sowens ont | 



wed 

"The general rule at law is, that if a stranger enters 
upon the land of another and makes an improvement by erecting a 
Ley ay 5 the buillding becomes the property of the owner of hy 
lande (Dooley ve Crist, 25 Ill. 453; she ve Dobschuetz 
id. 438; Grest v. Jack, 3 Watts, [Pa.] 2353 1 Hilliard on Real 
Prope 5.) in equity, however, if the owner Pe Tn by and pemits 
another to expend money in improving his land he may be compelled 
to surrender his rights to the land upon recéiving compensation 
therefor, or he may be compelled to pay for the improvements. In 
such cases there is always some ingredient which would make it a 
fraud in the owner to insist upon his legal rishts. Such an in- 
gredient may consist in the owner encouraging the stranger to 
proceed with the improvement, or where one party acts isnorantiy 
and without the means of better information and the other remains 
silent when it is in his power to prevent the expenditure of the 
money under a delusion. it has been held in such cases thet to 
permit one to take advantage of the mistake of another would be 
revolting to every sentiment of justice. (Clark v. Leavitt, 3368 
Ill. 1843 Loughran ve Gorman, 256 id. 46; Bright v. Boyds 1 
Story, 478; 2 romeroy's Eq. Jure sece 807; Bigelow on @stoppel, 
sece 8183 Story's qe Jur. 490.) The exercise of such w judicial 
power, however, unless based upon some actual or implied culpability 
on the part of the party subjected to it, is a violation of consti- 
tutional rights. (Kirchner v. Miller, 39 lM. Je Eqe 355.) An error 
which is the result of inexcusable negligence is not such an error 
as equity Will relieve. Haggerty v. McCarma, 25 We Je Bqe 48." 

in the Olin case, supra, the Supreme court also stated that 

“the law is well settled, but the difficulty «rises from the appli- 

cation of the law to the particwler fects of each casee Sometimes 

one or two facts in a case distinguish it entirely from other cases 

which are cited in favor of its holdings or contrary thereto," 

July 14, 1926, defendants, Williem J. Burns and his wife, 

became the owers of the lot, then vacant, involwed in this proceed- 

inge November 10, 1925, they entered into a written contract with 

William A. Anderson, whereby they agreed to sell him said lot for 

$1,800, acknowledging receipt of $50 from him as earnest money, md 

Anderson agreed to pay the balance of 1,750 within four months 

Yafter the title has been examined and found good, or accepted by 

hime” A warranty deed to the lot, dated November 19, 1928, was 

executed by Burns and his wife to Andrew BH. Anderson and his wife 

as grantees. This deed and the contract for the sale of the real 

estate were deposited in eserow with the Copmonwealth Trust and 

Savings Bank as eserowe ang am cserew receipt therefor given te 
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Burns by the bank November 23, 1928. Anderson did not pay the 

balance due on the purchase price of the lot and the deed and con- 

tract were never delivered to him but were reclaimed by Burns May 

28, 1929, because of such nonpayment. In the interval and during 

the period between Christmas, 1928, and April 20, 1929, under cone 

tracts with said William A. Anderson and at his instance, the 

appellant lienors and others practically completed the construction 

of a building on the premises. Anderson also caused two trust deeds 

to be placed of record against said premises March 8, 1929, pur- 

porting to secure, respectively, a first mortgage loan of $6,000 

and a second mortgage loan of $1,500 on this property. For the labor 

and material furnished by plaintiffst assignor to complete the excava- 

tion, foundation and masonry work necessary in the construction of 

the building, nothing was paid, and it filed its mechanics! lien claim 

for ®1,540. Weither were the intervening petitioners paid anything 

for the lumber and building material and glazing furnished by them, 

respectively, that went into the construction of said building and 

they filed their mechanies' lien claims in the respective amounts 

of $728.41 and $125. No money was ever paid out on the mortgages. 

There is no dispute as to the contracts between the lienors and 

Anderson, the performance of said contracts by the lien claimants, 

the time when the work was originally commenced and completed there=- 

under or as to the proper filing of the lien claims. The liecnors 

admit that they did not know William J. Burns or his wifes; that they 

never dealt with them; that they never served them with contractors! 

or material-men's statements; and that they never investigated the 

ownership of the property in question. No evidenee was offered that 

Burns or his wife authorized Anderson to enter into or sign the 

construction contractse 

The major and really the only question presented for our 

determination is whether or net Burns and his wife or cither of 
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them knowingly permitted Anderson to contract for the construction 

of the building or knewingly permitted such constructione Williom 

Ae Anderson, who entered into the various contracts with the 

lienors, and his father, Andrew E. Anderson, who was one of the 

grantees in the warranty deed, were made party defendants but de= 

faulted, aiid neither of them were witnesses in this proceedings 

To sustain their position that William J. Burms and Margaret Re 

Burns or either of them knowingly permitted William A. Anderson to 

contract with them for the construction of the buncalow or lmoewingly 

permitted such construction, the lien claimants rely entirely upon 

the testimony of one Lloyd Wheeler. 

For a proper and clearer understand ing of Wheeler's testi- 

mony, we will recite same fully in so far as it is contended it bears 

on the question in controversy. He testified that hewas assistant 

cashier in charge of the real estate loan department of the Common~- 

wealth Trust and Savings Bank in 1928 and 1929, and that it was his 

duty “to appraise property, pass upon mortgages end new loans, handle 

escrows, brine down title" and to function generally in connection 

whth real estate loans; that just before Christmas, 1928) the Comnon- 

wealth Trust and Savings Bank agreed to make a first mortgage con~ 

struction loan of $6,000 to William A. Andersom on the vacant lot at 

8114 Lafayette avenue "for a new building to be constructed on it, 

and we also through our second mortgage loan department, made a second 

mortgage of fifteen hundred dollars to the same party;" that he 

“appraised the vacant property and the plans and specifications of the 

house, made recomaendation to the Board of Directors that the loan be 

passed, which it was;" that he “handled an eserow for Mr. and Mrs. 

Burns and William Andersons whereby they agreed to give title ta 

William Anderson upon the payment of a certain sum of money, the 
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moneys to be derived from the first and second mortgage construce- 

tion loans on the first draw on these loans," thet “the escrow 

was placed in our bank *** along with the warranty deed and cone 

tract for the deed," and that "the warrenty deed was tee Burns 

end wife to Andersonj" that he did not have any conversation 

"“Jirectly" with Burns or William A. Anderson concerning the escrow, 

but that he did have a conversation “with my stenographer with 

respect to drawing the escrow up" which Burns and his wife and 

fnderson, who "were standing about five feet away from me couldn't 

help but hear;" that his stenographer asked him "where the money 

was to come from to pay for the lot, making second mortgage, and 

then as to the clause to go in escrow to protect the bank from harm" 

and he told her that "we had agreed to make a first mortgage con- 

struction loan and a clause was to be placed in this escrow holding 

the bank from harm, giving information that the warranty deed and 

eontract woe not to be given out until the purchase price had been 

paid in full *** the money, in payment of the deed *** was to came 

out of the construction loan after title had been perfected in Burns;" 

that “the first mortgage Was signed and recorded and made by our bank. 

*%k* We agreed to make the loan at the time Mr. Blount was vice presi-~ 

dent of our bank in December, 1928;" that “he left our bank back in 

January, 1929, and opened his own office in the next block and asked 

if he could continue with the loan he had started, which we agreed 

to do;" that the witness “dictated in the escrow agreement that the 

purehase price was to come out of the first mortgage loan3" that 

“we had another loan of Anderson's going through at the same time, 

in the same blocks" that he could not state whether Burns or any’one 

else was present when Anderson “made application for loan" on the 

lot in question; that “Emery Blount had a second mortgage company, 

which had been our subsidiary," and “between the two [Blount] 
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companies they were going to handle the deal, except the escrow, 

which was to be maintained in the banks" that both Andtew FE. 

Anderson, the father, and William A. Anderson, the son, were present 

when the escrow agreement was signed in December, 1928; that during 

his conversation with his stenographer at the bank when Andrew Ee 

Anderson, William Anderson and Burns and his wife were present, it 

was mentioned that a bullding was coing up on “that let" and "it 

woule have to be" said "that the purchase price of the lot should 

be paid out of the proceeds of the construction loan ané a building 

Was put up theres" that the plans and specifications of the building 

proposed to be built on the lot were “produced at the time the appli- 

eation for the loan was made" and that the application for the loan 

Was mace “at the same time the escrow ogreement was signed;" that he 

secured o warrant for Williem A. Anderson and “tried to find him for 

four months, with a detective;" thet Burns signed the escrow agres- 

ment but said nothing when the witness had the conversation with his 

stenographer “in the presence of Mr. and Mre. Burns and Mr. Anderson" 

and made no comment at all “as to the building that was going on the 

lot;" that the escrow agreement which he had Burns sicn just orior 

to Christmas, 1928, when he deposited the contract of sele and war- 

ranty deed at the bank and which contained “an agreement between the 

parties that the purchase price should be paid out of the first loan" 

Was a document entirely separate and distinct from the eserow receipt 

for the warranty deed, which Was given to Burns November 23) 1928» 

and which is as followss 

"Chicago, Ill. Nove 235 1923 

Received of William J. Burns Warranty Deed running from 
Wme Je and Margaret Re Burms to Andrew HE. and Louisa Anderson, 
conveying Lot 31 in Block 9 in MeIntosh Bros. State St. Add. to 
Chicago in the BE 1/2 of Se 33, Ts 38 Ne Re 145 to be held at this 
bank in escrow until the terms of a certain Contract of Sale, 
dated Nove 1lOth, 1928 between the above parties has been fulfilled. 

COMMONWEALTH TRUST AND SAVINGS BANK 
P. M. Zulfer.® 
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Asked if he could produce at a future hearing the "escrow agree- 

ment," concerning which he testified, Wheeler answered: "I would 

try to" and asked if "the records of the Commonwealth Trust and 

Savings Bank show there is an escrow agreement," he answered that 

“they should show." Wheeler was not thereafter recalled as a wit- 

ness and the escrow agreement which he stated Burns signed in 

December, 1928, was not produced in evidences 

fhe difficulty with “heeler's testimony is that it is absol* 

tely incredible. If there had been any such arrangement as he rel 

no plausible reason presents itself as to why the deal was not con- 

summated and as to why he should have to look for William A. Anderson 

with a detective. According to Wheeler, there was nothing left for 

Anderson to do inasmuch as his application for the two mortgage loans 

had been approved and the bank had agreed that the balance of the 

‘pipaenne price of the lot would be paid "with the first draw" from 

the proceeds of the first mortgage construction loan. It hardly 

seems possible that any bank, regardless of how loosely its affairs 

may have been conducted, would sanction mortgage loans to the full 

extent of the value of the real estate and the contemplated improve- 

ments thereon without the investment of a single dollar in the 

property by the borrower, except the deposit of $50 earnest money 

on the purchase price of the lote 

But not only is Wheeler's evidence inherently incredible and 

improbable, but he was impeached and all his testimony material to 

the only controverted issue in the case was refuted by documentary 

evidence and the testimony of Burns and disinterested witnessese 

Turner, the real estate man who brought Burns and Anderson together 

and drew up the contract for the sale of the Burns lot, testified that 

he and Burns met Anderson at the bank by appointment November 23, 1928, 

and that when Burns on that date and occasion deposited with the bank 
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the contract of sale and the warranty deed to the Andersons, 

executed and acknowledged by Burns and his wife, he was given 

the escrow receipt, heretofore set forth, signed “Commonwealth 

Trust and Savings Bank" by "P. M. Zulfer." Burns testified to the 

same effect and Miss Zulfer, who was employed in the real estate loan 

department of the bank, identified said escrow receipt and her sig- 

nature thereto and testified that she signed same "on the date it 

bears; November 23, 1928." The contract and warranty deed having 

been placed in escrow at the bank November 23, 1923, what possible 

reason or excuse was there for another escrow agreement a month later? 

Miss Zulfer testified further that Wheeler was not the | 

Manager of the real estate loan department of the bank either during 

November or December, 1928, but that Mr. Russell Blount was such 

Menager until January 1, 1929, when he resigned from the bank to go 

into the mortgage business for himself; that she had been employed 

in the real estate loan department of the bank since May, 1923; that 

she “had charge of all loan applications, @awing papers on all loan 

applications that were accepted by the Commonwealth Trust and Savings 

Bank" and that every loan application aecepted by the bank came to 

her attention; and that no application was ever made by William A. 

Anderson or Andrew ZH. Andersen for a loan from the bank on the 

property at 8142 Lafayette avenue. At one point in his testimony 

Wheeler stated that the bank made and recorded the first mortgage. 

The evidence shows conclusively that one of the Blount companies 

made the first mortgage, paid the charge for bringing the title down 

to include both mortgages, paid the recording fees and that the re- 

corder thereafter returned both recorded mortgages to that company. 

Burns testified that the only time that he met Anderson at 

the bank or was there in connection with an escrow agreement as to 

the lot in question, was when he deposited the contract of sale md 
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warranty deed in escrow there November 23, 1929, and received on 

that date the escrow receipt therefor, heretofore shown. The 

testimony of Burns that his wife was in a sanitarium at Milwaukee, 

Wisconsin, continuously since prior te November 10, 1928, until 

March, 1929, stands uncontradicted on the record and therefore 

she could not have been at the meeting at the bank just prior to 

Christmas, 1928, as testified to by Wheeler. The further testimony 

ef Burns that he first learned that the building had been erected on 

his property when he visited the lot in July, 1929, with his wife 

and others, and discovered the bungalow under construction and eighty 

or ninety per cent completed, also stands uncontradicted, and the 

occasion of said visit is corroborated by a summons in evidence 

issued out of the Municipal court of Chicago and returnable July 26, 

1929, in a cause involving said lot. 

Ellen Dimmock, employed by the receiver of the bank and 

receiver, testified that she had access to all the papers and records 

of the bank and that she made an extensive search of them but was 

unable to find an escrow agreement between the Commonwealth Trust 

end Savings Bank and William J. Burns and Andrew He Anderson or 

William Ae Anderson or any record of same in the books of said bank; 

and that her extensive search failed to reveal an application to the 

Commonwealth Trust and Savings Bank made by Andrew He Anderson, 

Ae Ho Anderson or William Ae Anderson for a loan on these premises 

or any record of same on the books of the banks 

& strange feature of Wheeler's testimony is that he states 

that he did not "directly" inform the interested parties, defendants 

and the Andersons, as to the terms of the escrow agreement, but left 

it to chanee that they micht overhear what he said when he dictated 

such terms to his stenographer. Although he insisted that Burns 
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signed the escrow instrument, there is nothing in his testimony 

to indicate thet Burns read it or was permitted to read ite One 

would think the parties having been brought together for the 

express purpose of closing the deal through an escrow egreement, 

according to Wheeler, that he would impress upon Burns the unusual 

provision of the agreement shat the latter was to get the balance 

of the purchase price of his lot out of the proceeds of the con~ 

struction loane Eut no. ‘Wheeler says that Burns, William A. 

énderson and the others, who were in a group about five feet away, 

were not advised as to the contents of the escrow agreement except 

as they may have overheard what he dictated to his stenographer. 

| Wheeler also testified that he could not state whether Burns 

or any one else was present when Anderson "made his application for 

loane" He then proceeded to testify that Anderson made his appli+« 

cation fer a loan “at the same time the eserow agreement was signed® 

and that the plans and specifications for the proposed building were 

“produced at the time the application for the loan was made," The 

only other testimony given by Wheeler along this line was that while 

Burns and the others were in the group Bive feet away, the witness 

in his conversation with his stenographer “mentioned" that a build- 

ing was going up on "that lot" and that Burns made ne conment “as 

to the building that was going on the lot." ‘The obvious purpose of 

this testimony was to bring home knowledge to defendants that the 

construction of a building on the premises was contemplated by 

William Ae Andersone 

Assuming that Wheeler's testimony was true that the plans 

and specifications were produced “inn Anderson applied for the loan 

in Burns's presence and that his other testimony concerning the pro- 

posed building was true, and assuming further that the defendants 

had actual kmowledge that William A. Anderson or his parents «9 \- 
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contemplated buildine a bungalow on the premises, how could such 

knowledge poseibly affect the rights of the defendants? The deal 

fell through. Knowledge that the contract purchaser of the lot 

was going to build thereon if he acquired the ownership thereof 

and the legal title thereto, surely cannot be held to be knewledge 

that Anderson was coing to enter inte contracts for the construction 

of a building on the premises whether or not he acquired such owner- 

ship and title. 

We are convinced that not only was no escrow agreement 

entered into between the parties in December, 1928, as related 

by Wheeler, but that said parties did not meet at the bank at 

all at that time, and, in our opinion, the chancellor was justi-~ 

fied in entirely disregarding his testimony. But even if we 

assume the truth of all of Wheeler's testimony, the very most 

that can be gleaned therefrom is that William Ae Anderson abandoned 

@ real estate deal that was highly advantageous to him in that the 

balance of the purchase price of the lot was to be paid out of the 

construction loan and that the defendants possibly overheard Wheeler 

tell his stenographer that if the deal went through and the Andersons 

acquired the ownership of md title to the premises, they were coing 

to erect a building therem. 

At first blush it might appear highly inequitable to permit 

the defendants to enjoy the benefit of the labor and materials that 

went into the construction of the building on their premises without 

requiring them to pay for sam@ae However, the law is well settled 

that "if a stranger enters upon the land of another and makes an 

improvement by erecting a building, the building becomes the preperty 

of the owner of the iand unless it can be shown that such omer of 

the land authorized in some manner or knowingly permitted the build- 

ing to be erected." (Olin ve Reinicke, supra.) It is conceded that 

the lien claimants in the ingtant case were absolute strangers to 
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the defendants and there is not a scintilla of evidence in the 

record that the defendants “authorized, consented to or knowingly 

permitted" William A. Anderson to eontract with the lienors or ithat 

they had any Imowledge of or stood by and permitted said lienors 

to install the improvements on their land. 

Moreover is net the lienors' plight the result of their 

own inexeusable negligence? It is a matter of common knowledge 

that most new buildings are paid for at least in part through con- 

struction loans. It is customary and it was ineumbent upon the 

lienors in the exercise of ordinary care and diligence to inquire 

where the money was coming from to pay them. Inyuiry would have 

revealed where, if at all, a loan had been secured to finance the 

construction of the building. The record discloses no such inquiry. 

Even a cursory investigation would have shown that William Ae 

Anderson did not own and had no title to the property involved, 

and therefore had no authority to enter into the construction con- 

tracts with the lienors.e Nothing on the part of the defendants is 

disclosed that carries even a suspicion or tinge of fraud, and in 

the absence of their actual or implied culpability it would be 

a violation of their constitutional rights for a court of equity 

to compel them to pay the lienors' claims or to enforce the lien 

of same against their property. 

For the reasons stated herein the decree of the Superior 

court is affirmed. 

APFIRMED. 

Friend and Scanlan, JJe, concure 
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FRASK ERYL,» 
Appellee » 

APPEAL FRGM CIRCUIT COURT, 

COCK COUNTY. 

2901.4. 599! 
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JOHN Ge ZELEZNY, doing 
business as John Ge Zeleany 
& Company et ales 

Appéllante ee Nae Me eae Mae” Cine ne 

MR. PRESIDING JUSTICE SULLIVAN 
DELIVERED THE OPINION OF THE COURTs 

This appeal seeks to reverse a default judament for %366, 

including a special finding that "malice is the gist of this 

action,” rendered June 15, 1936, against defendant, John Ge 

Zelezny, doing business as John G. Zelezny & Company, on the 

complaint of plaintiff, Frank Kryl, filed April 24, 1936. 

Defendant having been personally served with summons, was de- 

faulted June 9, 1936, for want of appearance and answer, and 

the cause was continued to Jume 15, 1936, to permit plaintiff 

to “prove up the extent and amount of his judgment herein and 

for the entry of any other orders as to this court will seem 

fite" Om the last mentioned date the trial court hearing the 

cause without a jury found “from the evidence offered on this 

date that each and all the allegations of the complaint is and 

are true, and that defendant, John G. Zelezny, doing business as 

John G. Zelezny & Company, is guilty as charged in the complaints 

and the court finds specificeslly and specislly that malice is the 

gist of this action and fimds further that plaintiff has been 

damaged in the sum of * * * $366, and assesses the plaintiff's 

damages in the sum of $366." These findings were incorporated in 
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the judement order. July 18, 1936, defendant by his attorney 

filed his special appearance "to quash service and set aside the 

judgment." On the seme date defendant's motion to vacate the 

judgement was stricken by the court on plaintiff's motion on the 

ground "that it hes no jurisdiction to consider the defendant's 

application, more than thirty days having expired since the entry 

of judgment." No report of the proceedings is included in the 

record and the cuestions raised are as to the sufficiency of the 

complaint. | 

Plaintiff's complaint alleged in substance that one 

Josephine Brezina and her husband, being indebted in the sum of 

$8,000, executed and delivered their principal promissory note 

dated June 1, 1926, payable to the order of themselves and by 

them indorsed, bearing interest at the rate of 6% per annum} 

thet the interest on said note until maturity was evidenced by 

ten interest coupons for $240 each, interest coupon No. 1 maturing 

December 1, 1926, and the remaining coupons one every six monthe 

thereafter, each bearing interest at 7% after maturity; that to 

secure the payment of such principal note and interest coupons, 

and simultaneously with the execution of same, Josephine hréstun 

and her husband executed and delivered to John G. Zeleany, as 

trustee, their trust deed conveying to him certain premises 

deseribed therein for the purposes, uses and trusts set forth 

in said trust deed and for the equal security of the principal 

note therein described and the interest coupon notesattached 

thereto; that on or about January 24, 1929, James Rada, also named 

as a defendant, was the owner and holder of interest coupon note 

Noe 5, one of the aforementioned series of interest coupons and 

that plaintiff having paid Rada $240 for interest coupon note 

Noe 5 on or about said date, the latter delivered it to plaintiff; 

and that defendant, Zeleznyy had knowledge of plaintiff's purchase 
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ef said intcrest coupon note from Rada. 

The compleint then alleged that vlnaintiff, who had left 

hie note fer collection with Aelesny., received the following 

Letters from him: 

"Septe 28, 1°34. 

Mre Frank Eryl, 
7208 Ogden Av@e, 
Riverside, Ille 

Dear Sirs 

With reference to the interest note in ths amowni of 
$240.00 due December 1, 1928, signed by Josephine and George 
Bregina, which you paid to Mre Hada, we are sorry to adyise 
that the present owners of the property securing the above 
mortgage interest mote are umable to pay the intexest or to 
keep up the property. 

They have been offered a small sum for a Quitclaim 
Deed but have refused to accept same. There is nothing else 
left to do but to foreclose. 

If the foreclosure is filed, we believe that you can 
ot Pg your claim in Court for the interest note which you 

e 

in the meantime, we advise that you kindly call for 
the note and bring with you the receipt we gave you for same. 

Sorry that we could not collect this note for you and 
thanking you for enlling upon us, we are 

Yours very truly, 
John Ge Zeleuny & Coe 
By Jolm G. Zelegny." 

“January 25, 1935. 
Mre Frank Eryl, 
Al51L Ve 25th She, 
Chicago, Lilinois. 

Dear Sirs 

Kindly call at our office at your earliest convenience 
as I want te see you in regard to the interest note you hold 
belonging to the first mortgage secured by the property at 
4117 We 3lst Street, Chicagoe 

Yours truly, 
John G. Zelezny & Coe 
By John G. Zeleany."® 

"June 24, 19356 

re Eryl, 
7208 Ogden Avee, 
Piverside, Tllineiss 

Dear Mr. Eryl: 

With reference to the interest note which you paid and 
now hold, I wish to state that at the time I notified you to 
call at our office and deposit the note with us so that we 
could collect something om it, you did not deposit the note 
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with us within the time specified, and although the matter hed 
peen delayed several times, it is now out of my hands. 

It is through no fault of mine that you are unable to 
collect anything now, but through your own neglect of not 
accepting the proposition when it was offered youe 

It vill do you no ange to commumicate with any depart- 
ment and it would be up to Mr. and Mrs. Rada if ter care to 

this 
Se 

pay you or not, but they cannot be foreed to pay interest. 

Yours truly> 
John Ge Zelezny & Coe 

By John Ge Zeleznye" (Italics ourse) 

It was further alleged that on or about March 25, 1935, 

Zelezny “well knowing that he held the above described property 

in trust to secure the payment, inter aliay of said interest note 

number five (5) and well kmowing that the same was held by this 

plaintiff, and was not paid by the makers thereof, did, in violation 

of his duties as said Trustee, and in fraud of the rights of this 

plaintiff, execute 2 release deed, releasing all right, title and 

interest to the above described property by virtue of the above 

mentioned Trust Deed" and that the said release deed was properly 

recorded March 29, 1935; that "this plaintiff suffered by the 

illegal and wrongful act of the said John G. Zelezny to the damage 

of * * * $240 * * *, plus interest at the rate of * * * 7% from 

December 1» 1928;" that the aforesaid defendant, James Rada, and 

his wife, being well aware thet plaintiff's interest coupon note 

had not been paid by the makers thereof and “well knowing the 

purpose for which the above deseribed trust deed had been executed 

and delivered, did procure the release of the said trust deed from 

the said John G. Zelezny;" that Rada and his wife thereupon obtained 

the conveyance to them of the property involved by the then owmers 

of the legal title thereto, free and clear of the lien of the trust 

deed; that Rada omd his wife "did thereby participate in the illegal 

and wrongful act of said John G. Zelegny, Trustee under the above 

Trust Deed, and did benefit by his said improper acts; to the 

damage of this pleintiff in the sum of * * * $240 * * *, plus 
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interest at the rate of * * * 7% from December 1, 1923." (There 

was mo service on cither of the Radas and the cuit was dismissed 

as to them on plaintiff's motion.) 

That plaintiff was the owner and holder of the interest 

coupon note in question and that defendant had knowledge that 

such note was outstanding and umpaid when he as trustee released 

the lien of the trust deed given to secure payment of the note 

is clearly alleged in the complaint. The wrongful release by 

a trustee of a trust deed securing an outstanding indebtedness 

ereates a prime facie right of recovery in the holder of the note 

evidencing the indebtedness and, inasmuch as the law infers damages 

from every infringement of a right, it is not necessary to allege 

that the security is lost to the plaintiff by being in the hands of 

a bona fide purchaser or to allege the insolvency of the makers of 

the note, such matters being material only as te the extent of the 

damages. In Wertheimer v- Glanz, 277 Ill. Appe 389, where an action 

was brought against the trustee personally for his wrongful release 

of the lien of a trust deed securing an outstanding indebtedness to 

the plaintiff therein, the court said at pe 3923 

"Defendant argues that plaintiff has sustained ne damage 
because he has a right against Charles Stringer, the mortgagor, 
and that from what appears in the record Stringer is able to pay 
the amount of the notes held by plaintiff. A similar point was 
made in Lenmnartz v. Estate of Popp, 175 Ille Appe 539, supra 
where the record contained no evidence to show the insolvency of 
the makers of the note. The court held that such evidence was 
not necessary to establish a prima facie right of recovery in 
page yma The ge Nag gr gg ge rg te gly o> i 
a xr e MeConnel v. Kibbe, 35 Ill. 175) 179; Brent v. Kim Ll» 
60 Ill. 211. ‘The burden waz upon the defendant to overcome the 
prima facie case made by the plaintiff." 

* 

See, also, Lennartz v. Estate of Popp» 118 Ille Apps 313 Harvey 

ve Guaranty Trust Coe,» 236 We Ye Suppe 37s 

We think defendant's conduct in releasing the trust deed 

was clearly a breach of trust on his part as trustee for which 

he is liable to plaintiff in an action at law. 
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Defendant's major contention, however, is that plaintiff's 

¢omplaint contains no prayer for specific relief and that defendant 

being in default the trial court under sec. 34 of the Givil Practice 

act was without jurisdiction to enter any judgment. Sece 34 of 

said act (Tlle State Bar Stats., 1935, che 110, para. 162) provides: 

"Prayer for Relief. Fvery complaint and counterclaim 
shall contain specific prayers for the relief to which the pleader 
deems himself entitled. ‘Such relief, whether based om one or more 
counts, may be asked in the alternative. Demand for relief which 
the allegations of the pleading do not sustain, may be objected to 
on motion or in the answering pleading. Sxcept_ in case of default, 
the prayer for relief shall not be deemed to limit the relief ob- 
tainable, but where other relief is sought the court shall by 
proper orders, and upon such terms as may be just, protect the 
adverse party against prejudice by reason of surprise.* (Italics 
OUTS e 

In so far as we have been able tec ascertain, neither the Supreme 

court nor any division of the Appellate court of this state has 

been called upon to construe the foregoing section, particularly 

as it affects judgments by default. The obvious purpose of re- 

quiring a specific prayer for relief in every complaint is te 

apprise the defendant of the nature of the plaintiff's claim and 

the extent of the damages sought so that the defendant may prepare 

to meet the demand or permit 2 default to be taken, if he recog- 

Nizes its validity and does not desire to contest the claim. In 

discussing this section in the Illinois Bar Association's Illinois 

Practise Aet Annotated, it is stated at pps 72 and 733 

"Most of the codes provide that the complaint shall con- 
clude with ‘a demand of the judgment te which the plaintiff supposes 
himself entitled,' Clark om Code Pleadings, 138, 180-187; Pomeroy 
on Code Remedies (4th Ed.) Sece 327, and notes Phillips on Code 
Pleading (2nd Ed.) Secs 301. * * * 

"The complaint and counterclaim shall ask for the specific 
relief wanted. The general prayer of the equity till is no longer 
sanctioned. iwhere the defendant defaults, complainant can have no 
relicf more favorable than that demanded, but where defendant 
submits self to the jurisdiction of the court, any relief 
warranted by the facts alleged may be given, whether prayed for 
or note * * * 

“Under the new sections the prayer for relief is not a 
mere formality. It directs attention to what is wanted * * * 
The prayer is more specific than the prayer of most code complaints 
for this reason. * * * In the formulation of the Civil Practice 
Act, however, it was believed that an opponent is entitled to know 
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what use a pleader proposes to make of the facts alleged, and 

if satisfied with the use designated, to remain out of courts 
and permit plaintiff to proceed, knowing he will be confined to 
that use." (Italics ours.) 

In eases of default, under the plain terms of the statute, 

a specific prayer for relief is required in the complaint which 

“directs attention to what is wamted," and it is only just and 

equitable that a defendant who, having been apprised definitely 

of what the specific demand against him is, permits himself to be 

defaulted, should not be subjected to a judgment "more favorable 

than thet demanded" or in excess of the amount of the damages 

claimed in the complaint. It is true that pleintiffts complaint 

was inaptly dram and did not in so many words or in precise lan- 

guage contain a specific prayer or demand for judgment against 

the defendant because of the matters alleged, but it did specifi- 

cally direct defendant's attention to what was wanted and the 

amount of damages claimed. The ad dapmum clause of the complaint, 

as heretofore shown, reads: “That this plaintiff suffered by the 

illegal and wrongful act of the said John G. Zelezny to the damage 

of Two Hundred Forty ($240) Dollars plus interest at the rate of 

seven per cent (7%) from December 1st, As De 1928." 

We think thet, while this language was not in strict em- 

formity with the provisions of the section of the statute under 

consideration as to form and technical nicetys it did constitute - 

tute in substance such a specific prayer for relief as the ect con- 

templated, im that it advised Zeleany in ummistakeble terms thet 

plaintiff sought to recover frem him damages to the extent of $240 

and interest thereon, suffered as a result of the illegal ané wrong= 

ful act of the defendant. It is generally recognized that it was 

the aim and intent of the legislature in enacting the Civil Practice 

act to simplify and liberalize legal procedure in this state andy 
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without sacrificing uniformity, to subordinate form to substance. 

The complaint advised defendant as to the specific relief plain- 

tiff wanted and the exact amount sought to be recovered, and, 

inasmuch as the judgment did not exceed that amount, in our 

Opinion, it was properly entered. 

However, we are impelled to hold that in view of the 

fact there was nothing in the language of the complaint by way 

of specific prayer for relief or otherwise to indicate or suggest 

to defendant that a special finding that malice was the gist 

of the action would be sought against himy Zeleany being in 

default, the court was without jurisdiction to enter such 

findings 

Such other points as have been urged and the cases 

cited have been carefully considered, but in the view we take 

of this cause we deem further discussion unnecessary. 

For the reasons stated herein the judgement of the 

circuit court is affirmed, save as to that portion of the 

judgment order specially finding that “malice is the gist of 

this action," which portion is reversed. 

JUDGMINT AFFIRMED IN PART 
AND REVERSED IN PARTe 

Friend and Scanlan, JJe, concure 
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LRA ROSEVZWAIG, 

Appellee, 

APPEAL FROM MUNICIPAL 

CHASs Te HIMMs TOY ¥ CHAN; : COURT GF CHICAGO. 

) 

To 

TOY HONGs CHIW KUNG FouG, 
alias Ching Kung Fu, alias 
Ching Kum Yu; TOY KTNG and 
He Be (Hdward Be) KAN, 

Appellants. 
290 1.4.599° 

MR. PRESIDING JUSTICE SULIIVAN 
DELIVERED THE OPINION OF THE COURT. 

This appeal seeks to reverse a judgment for $2,000 

rendered May 19, 1936, in favor of plaintiff —janeninnie end 

against defendants, upon their election to stand on their affi- 

davit of merits after it had been ordered stricken fran the 

files om plaintiff's motion. Although it is not so alleged 

in the pleadings, plaintiff states in his brief and it is not 

denied that defendant guarantors were stockholders and directors 

of the Canton Tea Garden Company. 

Plaintiff's statement of claim alleges that “he is the 

holder fer value of two first mortgage gold bonds signed by the 

Canton Tea Garden Company, bearing date the lst day of December, 

1923 * * * in the sum of $1,000 and $500, respectively, payable 

to the order of "bearer* on the lst day of June, 1931, and 

the lst day of December, 1931, respectively; * * * that said 

bonds were duly guaranteed in writing by the defendants, said 

guarantee being on the back of said bonds [then follows copy of 

defendents' unconditionel guarantee and their signatures to it];" 

end that “by means thereof each of said guarantors are liable* to 
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plaintiff for the payment of the principal amount of sald bonds 

and interest thereon. 

After disclaiming kmowledge of plaintiff's owmership of 

the bonds described in his statement of claim and of defendants* 

alleged guarantee of the payment of seme and requiring strict 

preof thereof, defendants allege substantially in their affidavit 

of merits that on December 1, 1923, the Canton Tea Garden Company 

having signed and delivered certain first mortgage bonds, including 

these alleged to have been owned by plaintiff, executed on the sme 

day as security therefor its trust deed conveying its leasehold 

interest in the Canton Tes Carden Building to the American Trust 

& Safe Deposit Company as trustee; that by said trust deed there 

was conveyed as further security for the payment of such boads 

certain personal property, including 211 the equipment, fixtures 

emd appliances in the Canton Tea Garden Building owed by said 

Canton Tee Garden Company, az well as the furniture, fixtures and 

other personel property used in the operntion of the Canton Tea . 

Garden Restaurant, all of the value of approximately °75,000; that 

such personal property was sufficient in value to pay all the oute 

standing and unpsid bonds; that ae further additional security the 

trust deed provided for the assignment to the trustee of all rents, 

issues and profits then due or which might become due for the use 

end occupancy of any part of the premises covered by the Canton Tea 

Garden Company's mortgaged leasehold, with full power and authority 

to collect such rents and disburse same; that the trustee immediately 

entered into possession of the premises December 1, 1923, pursuant 

to the terme of the trust deed; that the Canton Tea Garden Jompany, 

the principal debter upon the first mortgage bonds, executed and 

delivered a eecend mortgage om its leasehold interest to the Central 

Republic Bank & Trust Company on or about Jume 23, 19353 that, 
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although this mortgage was subsequent and subordinate to the first 

mortgage, the trustee under the trust deed securing such first 

mortgage stood by and tock no action when the junior mortgagee 

entered into possession of the premises and collected rents aggree 

gating $62,000, which amount was sufficient to have paid all the 

Outstanding bonds secured by the mortgages that the trustee, not- 

Withstanding its rights under the first mortgage trust deed, stood 

by in May, 1923, and permitted the Art Institute of Chicago to levy 

upon the personal property heretofore mentioned to satisfy a judg- 

ment obtained by it im the Municipal court of Chicezo against the 

Canton Tea Gerden Company; that such trustee, the American Trust 

& Safe Deposit Companys paid $49,000 on account of general taxea 

on May 1, 1935, although it was not liable therefor; that said 

money should have beon used by it for the payment of the first 

mortgage bonds and, if it had been so used, would have satisfied 

all the outstanding claims on the bonded indebtedness; that the 

trust deed contained a provision giving the trustee the right to 

foreclose in case of default, but, notwithstanding such right, it 

took no action to institute foreclosure proceedings; and that said 

trust deed further provided that, if the trustee refused upon demand 

to institute foreclosure procecdings, such right accrued to any 

holder of unpaid bonds. 

Defendants contend that their affidavit of merits stated a 

good defense and entitled them to a trial of the issues presented 

by the pleadings; that they were entitled to prove the value of the 

security wrich was wasted or lost through the conduct of the trustee 

and have it applied against their liability as guarantors upon all 

the bonds outetending and unpaid, including plaintiff's bonds; that 

the yalue of the security permitted by the trustee to be wasted or 

misapplied was greater than the aggregate of the outstending bonds; 



turtt od of sdantbiedva Sis Ymenpsedua uaw egeyetom ail} sywedeta 

. east fioge griguoea beeb damid oft tebe owtased odd. ogegdiom 

Segug? com xolnyt, od? ceciw m9 item Of Aoed bine YW boodd. oysyd tom 

‘eetuye adit befpetlos bms aseimoxg eff to no kucoekoy otnt boredaD 

edt Ifn bieg eved oy de let Vien acw dowome doleiw ~OO0,.396 yateuy 

afot ysotautt id todd {ogeystom ott Yo boundoe wbmed gntbnsdedue 

hoods , boss Panrd ogagetom Part? old robs etely broad galbmadactd bw 

CROL oF oLsol#S Ye edusioanT sta of} Hoss tmreg ban YSN ayant wl 
abut o Uisttiae of bene bites orotesored yasqore: Letmateg bid nogy 

ah ott tankegs oncotd) te tapos Leqib tum edt mk ei yd bemtaddo tam 

sai? meokroa ef} .setenst dose tatlt pymeqmeD Mebtad se? mtand 

toned Lerensy YO hi cts no OOOCEN) Blog eNO sinoqed Tea a 
bisa tant ; tO totem eldetr gon aaw oe mguedeta «toed ek yarn 

“gerd add 16 cowmcme ot rot YE Yt bowl Medd ova bikede yonem 

boltehtie evait bitow ,boal! oe Redd pai $2 TE \ hae asi ese 

‘odd jai? pavenbeddebat hobnod off no eimbete potkide 

of dnipty exld ootawrt ond gattvly able bver & beter Beeb veurte 

$2 igre Hove pathnevadtivton (tie ptuatod Yo wanb” tek CeoTSeAO® 

phen tule bis feghiboooetg stumoLooret oa Ment ot abten on Hood 
braced noc beow tot osdantd oft LE tald pobtvony wedtavt boob Yen 

Ms oe Newrope sneid sore 7 suwAO Lore y edad Lak os 

‘Vibes bikie Me ental 

gs botate of trom Yo sivebi tte tiers gad? Simothos admmbmetat O° (oS 

bodwonorg vemiek oiff 26 Lake? a od amend bed kin bene sonia | 

, “ed te ‘eutay oats ‘we 09 belt kas based esa sa yj 

“We bedacw od ad bode) odd ya bogeinreg he re 
ees ess 5 SM DT CS A Sa SC: bi as | aie Bee aa” 

sahnod amthsstasvo of to otegotype onl! neil? tofdong daw } 



oe 

that the release by the trustee of security tummed over te it by 

the principel debtor released the guarantors pro tante; and that 

the action of the trustee under the trust deed in s0 relessing 

the security must be cherged against the bendholders for whem seid 

trustee aoted. 

Plaintiff's theory is thet the affidavit of merits of 

defendants war insufficient and did not state a goed defense be- 

eause (1) the instrument sued upon was an absolute, unlimited and 

wneoditional guarantee and the guaranters thereon were liable 

inéependently of any right of the nolder to pursue coliateral 

seaurities; (8) the trustee under the trust deed securing the 

payment of the bonds woe a priuglpal to the transactign and net 

an arent of the bondholders; and (3) the failwre of the trustee 

te use diligence in the enforcaument of the rights granted in the 

trust deed did not amount to a waste or misapplication of coliateral 

etourity by the plaintiff. 

It is undisputed that the guarantee of defendauts to pay 

the vends oxncuted and issued by the Canton Tea Garden Company 

Degenber 1, 1922, was unlimited and absolutes and it is the recog- 

mised and established rule that the lisbility of an unconditional 

@uarenter becomes independent and fixed upon the fallwre of the 

principal Gebter te meet the obligation when it becemes due. The 

gQuarsaters in the imetant ease waived notice of nonpayment, demand 

smd dishonor aud upon the mortgagors' default in the payment of 

the priacipal amowit of the bonds, as well as the interest therean, 

which veqame duc in 1951, it became theiy duty to immediately pay 

such bends and interest, irrespective and independait of what 

action plaintiff or the trustee took or might have taken ageinst 

the principel debtor or the property conveyed a5 security by the 

trust deeds 
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In Holm ve Jamieson, 17S Til. 295, it wes Held that the 

fact that a corporate note was declared by a court of equity to 

be void for want of authority of the treasurer of the corporsetion 

40 execute it did not velease an absolute cuarentor from Liability 

as against a bona fide purchaser from a bank, which had discounted 

the note solely on the strength of the guarantees 

in Warden ve Galtier) 90 Tile 160, the court anid at pe 1648 

"The cusrantor becomes liable if the money is not vaiad 
eecording to the terms of the guarentesc, Crosbey v. Skimmer, 44 
Iii. 321. By the terms of this guaranty, no terms were Imposed 
upor the appelisee that he should sue the maker, or do any other 
act; he could remsin passive, and the guarsntor should have looked 
to it belere Cramer left the State, that he had paid this note." 

Quoting from Tausig ve Reidy 145 Tlie 488, in Pfnelser ve 

Eau, 207 Tlie 1G, our Supreme court sald et pe L24s 

“Where the payee of a promissexy note or third parties 
execute a contract written on the back of an unconditional 
promissory metc for the payment of money at a specified tine, 
in whieh they guarantee the payment of the promissory note at 
maturity, the holder of the nete ls under no ebligstien te demand 
payment of the maker and on default of payment notify the guar- 
anters. The reason is opviows. The contract of the euarantors 
is absolute and unconditional, and it requires payment by the 
guarantors upon maturity of the note. This rule is clearly laid 
down in Gage ve hicchanics' Wat. Bank of Chicago, 79 Ille 62, and 
is well sustained by authority. The principle upon which this 
dectrine resis ia that the coniract is abselute, and not condition- 
al or ccllateral.® 

It thus appears defendants are clearly liable on their 

guarantee unless released from such liability by pleintiff or by 

his acts or conducte It is agreed that where a ereditor has in 

his hands or possession some security or pledge for payment of a 

guaranteed debt and he performs some affirmative ect or fails to 

perform a duty, which conduct on his part destroys, wertesor 

injures the security, the guarantor is releareé at least to the 

extent of such destruction, waste er injury. It is net charged 

im defendants! answer that any ef the security wes in plaintiff's 

pesseesion or thst he directly permitted its waste and misapplication» 

but that the trustee acting as plaintiffts agent permitted the lossy 
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waste or misapplication of the personal property and rents and 

income of the premises conveyed end assigned as additional 

security under the trust deed and that such loss, waste and 

misapplication was in value and amount more than sufficient te 

pay all the outstanding unpaid bonds, including these ovmed and 

held by plaintiff. 

Was the trustee plaintiff's agent in any sense that imposed 

responsibility on vlointiff fer such trustee's culpability or 

delinquency, if sny? Defendants cite Miller v. Rutland & We Re 

Coop 36 Vie 452, and quote extensively fram that portion of the 

epinion which appears favorable to their contention that the trustee 

under a trust deed is the agent of the bondholders for all purposes, 

but an examination of the opinion discloses that the court there 

went on to say at pne 486-8718 

"We do not hold, nor de we assent to the position taken in 
the argument by ome of the counsel for the defendants * * * that 
the trustees have, under their trust, any agency te discharge, 
change or compromise the security which they hold as trustees. 
They sre not general agents of the bondholders, but special, and 
Limited to the legitimate purpose of the relation they sustain te 
the security and to the parties entitled, under the trust with 
whieh they are clothede Amy act or omission of theirs, therefore, 
whether in bad or good faith, outside the scope and purposes and 
legitimate imcidents of ths trust, would not affect other parties 
in their rights under the trust, on the score of the agency existing 
in virtue of that relation." 

A trustee may alse be the agent of the mortgagee or the 

owner of mortgage bonds, but, when he is, his aseney is created by 

am express contract or agreement or by facts and circumstances othr 

than the were insertion of his nome as trustee in a trust deed 

securing a mortgage. ‘the rule is well settled in this state that 

& trustec, as such, undey a trust deed is not an agent of the bende 

holders but a primcipsl and the representative of both parties to 

the instrument. 

In Gray ve Rebertson, 174 Til. 242, discussing the status 

of a trustee under a trust deed, the court said at pe 2503 
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"He was equally the trustee and representative of both 
debtor and ecrediter. He was appointed by the debtor and derived 
all his power from the debtor, and was, of course, the trustee 
ef the debtor. de have frequently held a trustee in a trust 
deed is the representative and trustee of both the partier te 
the instrument; thet his relations must be absolutely impartial 
as between them; that he must act fairly toward both parties, 
and not exclusively im the interest of cither. (Cassidy v. Cook, 
99 Ills 5853 Ventres v. Cobb, 105 id. 53; Williamson Ve Stones, 
123 id. 129.)" 

Im Shite v. Maciumeen, 360 [lie 2365 approving the rule 

stated in the Gray case, supra, the court said at ps 247% 

"The rule recognized in this State is, thet a trustse 
under a trust deed is the representative and trustee of both 
the perties to the instrument - the mortzacor as well as the 
mortgagee or bondhelders - and that he must act fairly toward 
poth parties to the instrument and not exclusively in the inte est 
of either. He is required to act fairly to the debtor or those 
having derived title from the debtor and who have an interest in 
the property pledged .e* 

Under the facts alleged in defendants' affidavit of merits 

the trustee ce fsould not have been the agent ef plaintiff. An agent 

owes all his loyalty to and must act exclusively for the interests 

of his principale 

The amount of the bonds issued, which included plaintiff's 

bonds,does not appear, but it is reasonable to assume that the pur- 

chasers of the bonds ef such issue lived in widely seattered locali- 

ties, some pessibly in distant cities, and it is preposterous to 

urge that they should be held accountable for any alleged neglect 

or delinquency of the trusteee Defendants who, as has been hereto - 

fore stated, were stockholders and directors of the Canton Tea 

Garden Company, the principal debtor, undoubtedly attached their 

guarentee to the bonds so that they could be more readily sold. 

It is fair to assume that the guarantors were on the premises and 

in intimate touch with the occurrences ayerred in their affidavit 

of merits, and it seems to us that if the trustee was lacking in 

diligence in the performance of its duties, they rather than plaine 

tiff were to blame for permitting said trustee's misconduct, if anys 

to continue wichecked right under their eyes. 
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The general taxes paid by the trustee constituted a lien 

superior to that of the trust deed and it is idle to urge thet 

the trustee waz recreant in ite duty in paying them. The other 

iteme of claimed waste occurred after the date of maturity of 

Plaintiff's bonds and mot omly could the guarantors have protected 

themselves to the extent of the security in question, but it was 

their duty to have done so by paying the money dus on the bonds 

and being subrogated to the bondholders* ri¢hts in and to #uch 

sequritye 

We have considered such other points as have been urged, 

but as we view this cause we deem any further discussion unnecessarye 

In our opinion defendants’ affidavit of merits did not ota te 

a good defense ond the trial court was warranted in strikime 1;. 

Defendants being in default for want of an affidavit of merits 

stating a good end sufficient defense, the judgment was properly 

entered and should be ond is affirmede 

JUDGQNNT AFFIPMTD. 

Friend and Seanlan, JJ., coneurs 
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GaMtisg AtsL TL IAOLS RATLGHAL BARK 
aHe TRUST GOMPARY GF CHICAGO, a 
national banking asseci« tion, 
trustee under agreement éated Jue 
2%, 1919, otherwiee mown ae trust 
HOe 2133 ® 

Appellant, 

APPUAL PRG CINOWT 

CORT, COU CNTY. 

Pant i ammeter Teall 

. 2901.4. 600' WALTER Ge HITBER et ales 
Appellees. ) 

MR. JUSTICN PRIGND DOLIVER’D THM OPINION OF THe COURT. 

Continental Illineis Nationa] Benk and Trust Company, 

e6 trustee, filed a bill to foreclose the lien of « trust deod 

seouring « principal note for £5,000 executed by defendants, 

Walter ©. Hieber and Derothy Be Hieber, his wife, whe vere per- 

eomally served with process. The trust deed pledged the rent, 

iecues and profits as additional security for payment of the 

indebtedness seoured thereby. ‘The camplaint ws taken pro confeaso. 

by 211 defendants and a decree of foreclosure and sale was entree. 

June 2, 1934, pursuant to the report of the moster to whom the 

matter had been generally referred. ‘The foreclosure dseree found 

thet there was due complainant 87,018.18, together with interest y 

and costs, and that the trust deed wan a valid lien upon the v | 

premises therein deseribed as well as upon the rents, issues sand 

prefits thereof during the full period of redemption. The deoree 

alse provided that in the event of » deficiency arising fram the 

sales a porgenal dceree should be entered against Hieber and wife 

and against the rents, issues and profite fran the premises during 
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the period of redemption. By the decree the court retaimed jurie- 

diction fer the entry ef ouch further orders a6 might be necessary, 

including the appointment of a receiver for the golleetion ef rents 

during the redemption peried. Upen snle of the property by the 

master, pursuant to the decree, the premises were bid in by camplain- 

ant for 96,990, leaving a éeficieney of 519284040. After saele come 

Pleinant moved for the entry of sn order approving the sale, for a 

deficiency ¢eeree aguinst Hieber and wife of 219284240, for the 

appointment ef a receiver during the peried of redemption, and, in 

the alternative, for a vrwle on Hieber and wife to pay the fair rental 

for the premises during the period of redemption. 

Upon hearing of these motions, Derothy BR. Hieher appeared in 

court end testified in effeet that complainant had purchased the 

prineipal nete secured by the trust deed from John >. March & Company, 

mortgage brokere; that after default under the trust deed def endents 

attempted to scoure a lean from the Home Owners' Loan Corpeoratian 

and obtained complainant's emsent in writing to accept $6,789.58 

ef bonds to cover the prinsipal and iaterest then duc, and «a cerned 

expenses} that after an appraisal of the premises by representatives | 

ef the He Oc Le Cop the latter offered to issue to camplainent 

55,562 of bonds in extinguishment of the amount due complainant, 

but the latter declined to acaeept said bonds unless the settlement 

Was supplemented by a cash payment of 669%, and consequently the 

loan was never consummated « 

After henring thie evidence the chancellor entered an order 

approving the sale of the premises to complainant for S6,%O%, but 

éenied the motion fer the entry of a deficiency decree against 

Hieber md wife, denied the motion for the appointment of a recciver 

during the period of redemption and alse for a rule on defendants te 

pay o fair rental for the promisesduring the peried of redemption. 
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Complainant apoeals from the order denying theee motions. 

In justifiestion of the court's refusal te enter a deficiency 

deeree and for the appointment of a receiver, defendants" eounsel re 

lies principally on Levy v- Breadway-Carmen Bldgs Corpe, 278 Illes Apps 

203. That ease, however, presents entirely different circumstaness. 

Am extended hearing was there had as to the fair market value of the 

mortgnged premises and upon e videnee adduced the chancellor feud that 

the sale price was gresely inadequate as compared with the established 

vaiue of the property, + efused to confirm the sale and ordered a 

resale of the propertye A motion for leave te appeal was subrequently 

ellewed by the Supreme court, ané in an opinion filed April 6», 1937 

{but not yet published) appreved in principle what wae said by the 

appellate court in the Levy v- Broadway-Carmen Bldge Corpe cases Gupras 

but held that the sale price was adequate. The Supreme court reached 

the conclusion that where the amowit bid at a master's sale is no 

grossly inadequate that it shocks the conscience of = court of ecuity, 

it ig the ghanecellor's duty to dianppreve the report of sale, and it 

eoid "there is little or so difference between the equitable juris~ 

diction and power in « chancery court to refuse approval te a report 

of sale on foreclesure and the power to fix, in a¢vanees a renarved 

or upset price, as a minimum at which the preperty may be soldy* that 

the same judicial power is invelwed in cither action and “what is 

neaeesary to be done in the end, - prevent fraud and injustices - may 

be forestalled by proper judicial action im the beginaing." Heither 

of these conclusions have any bearing upon the case before us,» since 

the ehancellor in this preceeding did in fact approve the sale. The 

only questions presented for our consideration are whether the court 

erred in refusing to enter a personal judgment against Hieber and 

wife, and whether a receiver should have been appointed to colicet 

the rents during the period ef redemption. either of thease ques- 
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tions was reised or discussed in Levy v. Sresdway-Carmen Bids. 

Gorp-s Supra 

Under the conditional deficiency deeree entered by the 

court prier to the mesterts sole, complainant was entitled te a 

personal judgment against Hieber and wife after the auount of the 

déeficieney wee determined. The right to a deficlensy decren under 

these circumetanees docs not grow out of general cquitable princi- 

ples, but lz founded upon the legal ebligetien sf the makers of the 

mortgage. It wae so held in Mets ve Dionne, 250 Ille Appe 36%, 

wherein the forecleaure had proceeded to sale, leaving a deficiensy 

of ©1,084.46, for which complainant acked jucgment. The chancellor 

refused to enter 2 deficiency judgment, holding that the complainant, 

in subordinating the mortgage therein foreclosed without the defend- 

ant's consent to a subsequently executed first mortgage for 3,69, 

released the defendant from personel lisbility on the note. On appeal 

complainant argued that he was entitled to a personal judgment on 

the general equities presented, but th¢ court in affirming the judg- 

ment said (p- 373): 

"The right to a persernel judgment in foreclosure proceed 
ings does net rest upon general equity principles, but upon the 
iegal obligation of the maker of the note." 

Prior to the enactment of sea. 16, chape 9§(I11. “tate 

Bar Stats.» 1955) the mortgagee was relegated to his action at law 

to obtain a judgment for any deficiency that micht be due him after 

the sele of the mortgaged premises, but sinee the enactment ef this 

statute a deficiensy decreas may be rendered in the foreclosure pro- 

eveding for any balance fod te be due the complainant ever md 

mbeve the preceeds of the sale. In construing thie statute, the 

court, in Eggleston ve Morrison, 185 Ill. 577, anid (p. 570) 

“While the statute mthorises the decree to be entered 
eouditienally at the time of deereeing the foreclosure, ite only 
effect is that of a finding that the complainant is entitled te 
® personal decree fer auy balance that may be due after the 
application of the proseads of the sale.® 
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The xvle ie well eetablished thet when the report of sale 

shows a deficiency after the entry of a dceree of foreclosure and 

sele finding the defendéents personally liable for the indebtedness, 

it is the duty of the court to render persional judgment agninst 

the defendants for the deficiency. it was so held in “eliley ve 

Babb, 181 Ill. Apps B54, where the court, in affirming the ontry of | 

@ deficiency deerce agsinet defendants, seid (p. 87): 

"When 2 éeficit was shown it wes the duty of the Court to 
render personal judgments against the plaintiff in errer and hie 
eo-defendants, whe hed assumed and agreed to pay the mortgage debt.* 

The same conclusion wie reached in Townsend ys Zisony, 15% Ills Appe 

303, where the court, in discussing the propriety of the mtry of 

the deficiency judgment ageinet the defendant, said {p. 508)s 

semoeed Poe ta atest S's aetetisne tn fete rit, 
at law at the eome time he began his foreclosure sult, and shtain 

he coulé net take a judgueus for the deficit in the chancery cout. 
immediately ofter the deficit is mewn after the sale.* 

The only other question invelved is whether eg@aplainanat was 

entitled to the appointment of a receiver after sale and del iaileney. 

Holding as we do that camplainant was entitled to a defielensy decree, 

it »ould follew that it would also be entitled to the «ppointment of 

& recelwer during the period of redemptions Although it has been 

held that the cGurt ‘mag exercise some disoretion in the »ppointment 

of a reaeiver before sale (Frank v- Sdegel, 263 Tlle Apps 516) and 

take into account the equities between the partien, including the 

value of the property pledged te secure the debt, we know ef no case 

which vests the court with such discretion after sale, where « defi- 

eieney is chown. The trust deed in this proceeding pledged the 

rents, isauen aad profits as additional security fer the indebtednsam,s 

and complainant was therefore entiticd to collect the deficiency by 

sequestration of rents through a receiver during the period of 

redemption. (Wright v. Cases 69 Ills App. 5353 Straus ve Brackens 
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242 ille Appe 1223 Towisend Ve wilson, A455 Tile Apps B03) 

In Illinois Joint Stock Land Bank of Monticelio ve Leas, SSMS I SR aw Ne 

273 Ille Aope 345 an sppesl was taken fraa a degree denying the 

appointment of a receiver in a foreclosure proceeding after decree 

and anle, and after the court had entered a deficleng judgaeat. 

In reversing ond remanding the cause with instructions te enter en 

order for the appointment of « reaeciver, the court said (pe 30) 

"However corry = court may be fer a farmer or other 
person who is lesing his property throuch foreclosure, well 
established principles of lnw concerning foreclosure procecdings 
camet be overlooked, and the court has ne power te change the 
terms of the mortgage contract. “e believe the circuit court 
om November 1, 1932, end before the sale, had full pewer and dis- 
eretion to set aside the initial order providing fer a receiver, 
put on December 7, 1932, after the foreclosure sele and the entry 
of a deficiency judgment, the court erred in denying the appli- 
ention by eprellant fer the appointment ef a receiver.* 

For the reasons stated herein, the orders of the sireult 

gourt denying the motions for the entry of o deficieney decree and 

the appointment of a reeelver will be reversed and the cause re~ 

manded with direetions that a deficiensy decree be entered for 

complainant for {19284240 agaiuet defendants, walter C. Hieber md 

Derothy B. Bieber, and that a receiver be appointed of the premises 

foreclosed, to collect the rents, issues ond profite theree? dwring 

the poried of redemption. 

BAVRRSkD AND RSMAWIEZD VITH DINCCTIONG. 

Sullivan, Ps J.»5 and Seaulan, J+» concurs 
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MARY He WALTON, ) 
Appellant, ) 

APPEAL FROM SUPERIOR COURT, 
Ve 

COOK COUNTY. 
CHARLES He LANGER et ale, Be 

Appellees ate ora cr 
° F 29 0 Lieike VU Q Q 

MR. JUSTICE FRIEND DELIVERMD THE OPINION OF THE COURT. 

Mary Ee Walton, widow of Seymour Walton, in her own right 

and as assignee of their children, filed s bill in equity to set 

aside certain agreements executed by Seymour Walton in October 

and November, 1918, relating to her interest in the accountancy 

partnership of Walton, Joplin, Langer & Company, and in The Walton 

School of Commerce, a corporation, and for an accounting. A 

general reference was had to Walter S. Holden, a master in chancery, 

to determine whether complainant is entitled to an accounting. The 

master's term of office having expired pending the hearing, he was 

appointed a special commissioner and as such filed his report in 

January, 1933, nine years after the bill was filed, finding against 

complainant on the principal issues and recommending a decree dis- 

missing the bill for want of equity. Upon hearing, the chancellor 

overruled the exceptions filed by complainant to the report of the 

special commissioner, approved them and dismissed the bill. Com- 

plainant appeals. 

Counsel for the respective parties have filed briefs gon= 

sisting of an aggregate of 482 pages and a record of 2,700 pages. 

The principal controversy arises upon the facts and the application 

thereof to the relationship existing between the parties. The master 
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filed an vausually comprehensive report, containing not only his 

ultimate conclusions of fact, but a detailed analysis of the evi- 

denee, the contentions of the various parties with references thereto, 

and the considerations which led to his conclusions and recommenda~ 

tions. The salient facts, as to which there is uubstantially ao 

dispute, disclose that in 1908 Seymour Walton Was sixty-two years of 

agee Prior thereto he had been for nearly forty years constantly 

engaged in business, had twenty-three years of banking experiense 

and about fifteen years' experience in the practice of public 

accountancye In 1908 there was founded at Northwestern University 

a department known as “The School of Commerces" and Walton, although 

having no prior teaching experience, was recommended and chosen to 

teach prattical accountancy in the new department. In 1909, Langer, 

one of the defendants, then thirty-three years of age, was likewise 

engaged to teach accountancy in the Northwestern School of Commerce. 

Prior to 1908 Walton had been associated with the defendant Joplin 

in the practice of accountancy. 

In the spring of 1910 these three men formed a partnership, 

under the firm name of Waltons, Joplin, Langer & Company, for the 

purpose of engaging in public accountancy work. There was no formal 

partnership agreement, but under date of April 275 1910) a memorandum 

was signed by the three parties reciting that the partnership was to 

begin May 16, 1910, and was to continue for a term of five yearse It 

provided that Walton and Joplin should each have a drawing account of 

$50 a week, and Langer was to draw $45 a week, provided the incame 

warranted such paymentse The profits were to be divided equally among 

the three. 

Some time thereafter the three men organized a school for the 

teaching of public accounting, which was first operated under the name 

of "Walton School of Accountancy". January 13, 1913, the school wes 



é 

we 

ait ylno jom gainisinos .tioget evianedesqeoo yllemuny as bheLtt 

~ivo of to ateyleme boftateb s tu@ .tost Yo anoteusLonoo esamit fu 

eGserens aonoro tor ay iw eels mg anoitey oft To anoiinetnoo os .eoneb 

 mabtioumooot bus egolewfenoo ats o¢ bel doidw amotierebtenoo ant bows 

on (Lisiiustadus ei seit doliw ot aa ,atdort suniion eal eanols 

to OInSE Owt—yixte sow sod Law uyomyee 80CL a4, duels) epofoa th eoduge th 

etiacsacmo ek any weed, yiteon x0t nood bad ad otexedt todxl + age 

oane Stogee gaticined te ATSOY osult~-vi mows agen Inbar anor ak Hoyas 

whritug to estioarq end af sone treque Lacaaia need tht twodsa barge 

Uinwvind wre¢sewdts0% ts Sebmret eaw oxesld B00r at |e WOrtadsiRO 908 

diguostt Los hod Lei bas Seep 7emu00 0 ko feoded gee hea! sero ml Aanaptennet 2 

ot, meaedo bas hobmenmecet aaw 20m 220qx8 aittttooes notea ¢ On aahvad 
Sieh ts. Bakes 

eropeiat .@0@L at. stnomdzeqed wor eal? Ah yonstawooes Inoiteore Hooot 
it ‘ r oy 0 ae: cae ae we ae 

ealweat£ asw .ege to excoy coxdd-ys tidy sorts, vatanbsered ed? » o- 
matinee ety 1h 

septsemed to Lootou sxe teow rou eet, wat _anateae any fqnet, 2 ae 
Lay : if 

t abigel daabuoteb ot Ad bw betatoonse mood bast mod Lo an RORt st, x 

<eamaiel . Ce yp pMonmtawo.o08 30 B.2e ee Te Bt 
itiiieaio 8 bearer 1 NOs, « serait oped? GSOk 30 aatngs OOF ME 

ne, MEF. VERGRD & sage bye ee 208 Lait 19, eam mrt? oat, baw 

feuxoi on saw exodyT saitow Yorat ise 908 ottdug mt ity ey aad ..F mony 

RADA TOMeM 6 x0LOL gh Linge, %o ete tobe re, <toomerss spree 

@ asw gMatent ing eit gaald ands oon Da par Sey omit ssid 
Ce BS dak Ae Ts Lady 

$I sezasy evil to mot » to% ounteno. oe aaw bas sOEee. af, , Bj 
ee Oe 

to smo908 yabweth ® oven soso, Afasede big | bas nog Lov! deste 
2 he ay oe) Bae Aare ara ant 

espont eft bohtvexg «leew s a8 werd 02 saw roganl baal sae e oag 
ci Mid, LO 

| Brome yifaupe bebivibh od ot oxew aektong ex? + na eancon, ous bod cura 
# won wrasse la 

vpenets ot 
ry ‘is wet oe k: Baap 

ous 203 Loose B dostnag0 ane. , conus od ‘sogtaoxoss omks omec 
Ser HOR bee ot Ey 4 aes a Ne 

ener oft xobaw batexeqe sack? aew onstw epabinae90s an sh iseg Te peleeene. 

| ne Leonor amd «SLO «fl yxammel . « sepnine wooo, 29 a footet Pen. ail i 

ny a 

yt rhe 9 



oSa 

incorporated, with a capital of $60,000, each of the parties sub- 

seribing for one-third of the stock, all oi which was common. This 

stock was paid for by turning in all the assets of the school as 

eonducted by the partnership, consisting of copyrights aad contracts 

and only little cash. ‘Walton and Langer had certain copyrights on 

accountancy lessons standing in their respective names, and these 

were assigned first to the firm and then by the tite ts the cor- 

poration. 

When the school was incorporated the three parties signed an 

agreement with the Walton Sehool of Accountancy, a corporation, which 

was intended to afford a basis for salaries to be paid the officers 

of the corporation. It provided that if the actual profits amounted 

to $6,000, or less, that the whole sum should be paid in salariess 

that, if the profits were between %6,000 and %9,000 per annum, the 

salaries should be $6,000, plus one-half of the profits in excess 

thereof, and the balance was to be paid out as dividends; if the 

profits for any year were between $9,000 and (12,000, 99,000 was to 

be paid in salaries, and the balance carried forward and included in 

the profits of the next year. The agreement further provided for 

progressive inereases in salaries and the declaration of dividends 

if the net profits should exceed respectively $12,000 and #15,000 

yearly. 

January 2, 1913, the three individuals enterec into another 

contract with one Isaac E. Roll, which provided tha each of them 

sheuld place in the name of Roll 60 shares of his stock, to be voted 

by Roll as trustee in accordance with directions contained in a cer- 

tain agreement, marked exhibit “A", and that in other respects the 

stock should be voted by Roll as he might thereafter be directed in 

writing by the other parties, but under no cixeumstances should he 

80 vote the stock as to render of no effect the terms and conditions 
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of exhibit "A". At the end of ten years Roll was required to 

deliver the stock back to the respective parties, and provision 

was made for a successor in trust in the event of Roll's death 

er his inability to acte 

In November, 1915, the name of the corporation was chauged 

to "fhe Walton Sehool of Commerce". The following year Walton, who 

had given a considerable portion of his time to teaching, as well 

as to the business and financial features of the school; began to 

fail in health. He became progressively worse, and in 1917 his 

iliness required his shsance from business. In 1918 he was present 

at the sehool only a short ties during the spring of that year, and 

after that ke éid not return to the school. However, he received 

reports at home and certain work was brought to him, consisting 

principally of the eerreeti cl iensemen in higher accountancy. During 

all this time, and until his death in June, 1920, his mind appears 

to have been unaffected by his illness, and he continued to edit 

the student section of an accountancy magazine and received friends 

and visitors at his home. 

September 25, 1918, Langer and Joplin went to Weltom's home, 

where a directors’ meeting was helde Salaries were voted for each 

ef the three xemes of %2,500 for the first half of that year. They 

also discussed and agreed upon the termination of the sccountancy 

partnership, a change in Walton's salary, and his stockholding in 

the corporation. These agreements were both afterward reduced to 

writing. The partnership dissolution is evidenced by a letter fram 

Joyiin to Walton, dated October 1, 1918, which set forth the terme 

upon which the partners had agreed to dissolve the partnership. Walton 

was to retire from the firm as of November 30, 1918. Beginning on that 

Gate the surviving members were to pay him one-third of the ocutstandim 

fees as they were collected, and in addition thereto a certain per- 
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centage of the net earnings of the firm for the succeeding five 

years, the total smount not to exceed $2,250. For the first year 

he was to receive 12 1/2%, or a maximum of $7503; the second year 

10%, with a maximum of $600; the third year 7 1/2%, with a maximum 

of $450; the fourth year 6%, with a maximum of $350; and for the 

fifth and final year 2 1/2%, with a maximum amount of $150. This 

dissolution agreement was fully performed. Walton was paid in full 

his proportion of the outstending accounts, and during his lifetime 

he received the proportion of the earnings designated in the agree- 

ment. Shortly after his death the entire balanee, although not then 

due for 1, 2 and 3 years, was paid to his widow, the complainant. 

The changes agreed upon at the directors! meeting with 

reference to Walton's salary and stockholdings in the school were 

substantially as follows: He was te become dean emeritus of the 

school at 2 salary of “2,000 during his lifetime and was to surrender 

his 200 shares of cemmon steck and accept in lieu thereof 200 shares 

of preferred stock, to yield dividends at the rate of 7% per annum 

put which should not have the right to vote. 

September 26, 1918, the day following the directors' meeting 

at his home, Walton wrote a letter to Joplin proposing a change in 

the agreement with reference to his salary and the dividend on the 

preferred stock, as follows: 

"My dear Jovlin, 

Thinking the matter over, I should feel greatly obliged 
to you and Langer, if the proposition could be modified a littileys 
so that while I would get no more during my life, my wife could 
have a little more during the few years thet she may survive me. 

I propose that we change the places of the stock and the 
salary, that the salary be $1,400 and the dividend on the stock 
$2,000. 

As an offeet te the latter, I propose that an agreement be 
entered into that «t the death of my wife, the dividend rate on the 
stock, which will then belong to my daughter, be reduced to 5%. 

In this way the school will pay me ne more than agreed 
for the rest of my life, will pay #600 yearly more for the com=- 
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paratively short time that she survives, and will pay $460 less 
or all the future. Im all probability the school will benefit 

considerably in the end by this plan, and in the meanwhile I 
will feel much more comfortable in the thought that I am leaving 
my wife in geod shape. The money she will get from the school 
will be virtually s11 that she and my daughter will have. 

Do you think my past services entitles me to this con- 
cession? If I had nst worked so hard for the school, I would 
not have broken dowhe 

if you agree to this I will make an unconditional transfer 
ef my copyright.* 

November 20, 1918, Walton, Joplin, Langer andIsaae %. Roll 

entereé into an agreement which after reciting the desires of the 

parties to set aside %20,000 of the stock belonging to Walton, 

"as and for preferred stock without voting power," provided that 

$20,000 shares of the stock standing in Walton's name upon the 

books of the company should be and was thereby made preferred stock 

of the corporation, to be entitled to dividends at the rate of 10% 

per annun, from July 1, 1913, te the time of the death of Walton and 

his wife, and from then on ait the rate oi 5% per annum, payable 

quarterly and befere any dividends should be declared on the common 

stock; that proper resolution should be adopted by the corporation 

to carry out this change in the eapital structure, and that after 

the death of Walton and his wife, the corporation might at any time 

redeem the preferred stock at par, with 5% interest. 

Wovember 20, 1918, Joplin, Langer and Roll entered into 

an agreement providing that Joplin and Langer should each assign 

to Roll 60 shares of the capital stock of the corporation to be 

held by Rell as trustee for a period of ten years, in accordanees 

with the trust agreement of January 2, 1913. Under date of 

November 20, 1918, another agreement was made providing for the 

transfer of certain copyrights to the corporation; that Joplin 

and Langer were the only holders of common stock of the companys 

that it was the desire of the parties to provide for the dispositien 

of the profits of the gehool and the salaries to be paid to the dean 
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and the officers} and it provided for the disposition of profits 

on a graduated seale in the form of annual salaries and dividendse 

The agreement also provided that during the active participation 

in the management and affairs of the school by the subscribers to 

this capital stock salaries should be paid to the subscribers in 

proportion to their then holdings, “provided, however, that said 

Seymour Walton shall receive a salary as dean of said Walton School 

of Commerce, but shall receive no salary for other work or practice, 

and his salary as dean shall not exceed $1,409 per annum so long as 

he shall live, and for the balance of the year 1918 the sum of $700." 

These agreements were submitted to Walton for his signature 

shortly before November 20, 1918. Having some doubt as to whether 

the final clause of the contract, exhibit "A", which provided that 

he receive a salary as dean of the school of commeree and in no other 

capacity, would prevent his receiving compensation as editor of the 

student department of the Journal of Accountancy, Walton wrete a 

letter of inquiry to which Joplin replied on November 20, 1918, 

saying that it was not intended by that clause to in any way prevent 

Walton from receiving compensation as editor of the student department. 

A special meeting of the stockholders of the Walton School of Commerce, 

attended by Joplin, Langer and Roll, was held November 4, 1918. 

Joplin held Walton's proxy. Hach of the parties, including Walton, 

hed signed « waiver of notice which stated the business to be tran- 

sacted. A resolution was adopted at this meeting increasing the 

capital stock of the Walton School from $60,000 to $70,000, and in- 

ereasing the number of shares from 600 to 700. 

The stockholders! meeting was followed by a directors! meeting 

Nevember 12, 1918, attended by Joplin and Langer. Joplin, as presi- 

dent, explained that on behalf of the Walton School of Commerce he 

had eutered into a contract with Walton, fixing his salary as dean 
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emeritus of the school for the remainder of his life, at $1,400 

a year, payable monthly; Walton's stock was to become preferred 

stock as to dividends only, without any voting power; that said 

preferred stock during the life of Walton and his wife should pay 

10%, and after their deaths 5%, with the privilege of the company 

to redeem the preferred stock after the death of both Welton and 

his wife, at par and interest. A resolution was passed, approving 

the president's action in entering into the contract, and upon 

motion, duly made and seconded, Walton was constituted and appointed 

dean emeritus of the school for the term of his natural lifes at 

an annual salary of $1,400 a years payable monthly. It was there- 

after resolved that the officers be directed to enter into a contract 

with each stockholder of the company making 200 shares of the capital 

stock preferred stock, and a copy of the agreement was embodicd in 

the resolutione 

November 21, 1918, the directors of the corporation had a 

meeting, at which Joplin and Langer were present, and a dividend 

of 2 1/2% for the quarter ending September 30, 1918, was declared on 

the preferred stock. Although Walton was not present at this meetingy 

he and the other directors signed the minutes, approving the action 

taken. Another meeting of the board of directors was held on 

November 22, 191955 attended by Joplin and Langer. The resignation 

of Walton was read and accepted. Langer and Joplints salaries were 

each fixed at $3,500 for the period running from July 1», 1918, to 

December 31, 1918. 

It appears from the records of the corporation that for the 

years 1918, ‘1o19 and 1920, the following salaries were paid: To 

Walton = 1918 ~ $3,200; 1919 - $1,400 and a bonus of $1)2003 1920 - 

$700 and a bonus of $700; to Joplin and Langer, each, for 1918 - 

$6,000; for 1919 = $12,750; for 1920 = $18,000. 
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The dividends paid upon common and preferred stocks for 

the years 1918, 1919 and 1920, were as follows: For 1918 - 

preferred $500, common = noneg for 1919 = preferred $2,500, 

common $30,400; for 1920 - preferred $2,000, common $26,000. 

October 7, 19195 approximately a year after these various 

settlements were made with Walton, he wrote to Joplin as follows: 

"When I made the settlement with the school a year agoy 

I considered that it was a fair ome umder all the circumstances, 
though many of my friends thought otherwise. We did not then 
know what would result from the ending of the Ware 

Since then, conditions have materially changed) The gro- 
gress of the school has far exceeded any of our expectationse You 
and Langer are reaping a harvest enormously greater than you had 
any reason to expecte Do gou not think that it is merely justice 
that I should also profit by the success to which I have contributed 
what must be conceded to be a very considerable share? 

While it is true that I am not performing any very active 
duties in connection with the school, it is equally true that the 
school is benefitting very largely from the fact that I am recog- 
mized as either the author of the text or at least to a great 
extent responsible for ite 

My expenses have materially increased during the last year, 
and at the expiration of my lease in a few months I shall face a 
very heavy inorease in my rent. I shall have to give up this 
apartment or draw on my capital, which is small snough now. I do 
not want to move, as my medical adviser says that these bright 
cheerful rooms have had a great deal to do with my keeping up as 
well as I havee 

Under the circumstances would you and L feel that you were 
giving up too much of the very considerable incomes that you are 
now getting if you were to increase my salary say to $3,000 per 
annum? With the understanding that if the present tremendous in- 
crease in business does not continue next year, a proportionate 
reduction shall be made in the salary? 

It seems to me that it is only just that I should partici- 
pate to some small extent proportionately in the success of any 
enterprise to which I sacrificed my health and strength, and that 
this participation should to some extent be extended to my estats. 

I hope that you will both realize the justice of this appeal 
and will be moved to do something for me and for those that I shall 
soon leave behind me." 

Joplin relied to this letter October 9, 1919, saying that he and 

Langer had, in consideration of Walton's greater expenses, decided 

that a bonus of $1,200 should be voted for the current year and 

would continue through 1920 if conditions warranted. He advised 
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Walton that upon acknowledgment of the letter he would arrange 

for a directors’ meeting to give effect to this bonus provision. 

Walton replied, under date of October 19, sayings 

"Please accept my thanks for your prompt reply to my 
request of October 7th. The arrangement you propose is entirely 
satisfactory to me, and I shall be glad to have it put into effect." 

Barly in February, 1920, in an undated letter, Walton 

wrote to Joplin inaviring as to the make-up of his income tax 

return, and among other things said: 

“as my wife is virtually certein to survive me, I think 
it would simplify matters if I transferred my stock to her now, 
unless you can fix up a joint ownership resting in the survivors 
That is the way I have my bank account fixed. If I can also fix 
the stock and the payments for the good will, there will be no 
occasion to bother with probating a will. Can this be done? 

I am in hopes that you and Mr, langer will be kind 
hearted enough te continue some sort of bonus to my wife after 
I have gone, if the school continues to prosper, and you think 
that any part of its prosperity is due to the association of my 
mame with ite 

Please excuse pencil. It is easier for me than pen and 
inke 

Joplin replied to this letter on February 55) 1920, suggest~ 

ing o method by which lirse Walton would become possessed of the 

stock certificates at her husband's death and alse means by which 

the balances due Walton under the partnership dissolution agreement 

could be paid to her. The letter further reads as follows: 

"In regard to the last paragraph of your note, I feel that 
you would be leaning on a broken reed if you depended on me in 
connection with your stated hope. It is my hope and expectation 
that I may be relieved of my reaponsibilities before a very long 
while which would put me out of the running regarding any future 
ection. As you are well aware I have been hoping for many yeers 
that I might be released from the activities which now seem 
necessary on my part, and it is only general conditions and the fact 
that you were incapacitated that have kept me at my desk. Never in 
ell my experience has the pressure been so great and never have there 
been so many calls upon me from all directions to give what there 
may be in me to carry on the affairs of these two institutions. It 
is going to be my object and endeavor to put the firm in such shape 
and organization form eas will justify my retiring. The school is 
well organized now, and st the time of the retiring arrangement 
made with you also undertook certain obligations which beyond question 
Will be followed oute You will readily understand that a bonus is 
only deductible and considered as an expense when given for services 
rencered and camnot be extended beyond employees and officers. 
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The preferring of the stock was supposed to take care 
of Mrs. Walton and I would deem it most unfortumate to appreach 
Mr. Langer on the subject.” 

Waltonts letter had not been addressed to Lenger directiys 

but nevertheless Lenger replied thereto under date of May 11 in 

references to the request that a bonus might be continued as to 

Mrse Walton after her husband's death. Langer salds 

"I talked over the matter with Hr. Joplin, and we feel 
that we could not at this time bind the school to future obligations, 
particularly as the persons who may be then interested may involve 
others." 

February 7, 1920, the 200 shares of preferred stock were 

assigned by Walton to his wife, the canplainant, and in due course 

@ new certificate was issued to her and the o1d one cancelled. “alton 

died June 26, 1920. July 25 of that year Mrs. Walton wrote to 

Jopliny as follows: 

"I am writing to ask your advice as I promised my husband 
I would do if ever I were in doubt about any business matter. 

I thought perhaps if I wrote Mr. lenger and appealed to his. 
sense of justice and possible gratitude to Mr. Walton, he might be 
Willing to make a better arrangement for us than the one my husband 
Signed when everything was at its lowest ebb, and when he did not 
think he would live three months - and was discourged and unable 
to protect his and our interests. 

As things now are $2,000 is not enough for us to live on ~ 
nor is $1,000 enough for my daughter if she were left alone. Any 
second rate clerk gets more than that» these days. 

It does net seem just or fitting that the family of the 
founder and Dean of the Walton School should receive so little, 
especially as the School is a flourishing institution now, and 
promises to continue so if well managed. 

I have wondered whether an appeal to Mr. Langer, with your 
approval, micht result in a permanent arrangement which would 
relieve us of anxiety? My idea is to ask Mr. Langer to do something 
now toward a just provision for us - more suitable in view of Mr. 
Walton's connection with the School. Would he agree to give us, in 
addition to our stipulated $2,000 a years a percentage on each 
student from the beginning of this coming school year for as long 
as the school exists? 

This would seem the natural, right things to do, and would 
give the family an interest in the success of the school, and yet 
be proportioned to its varying receipts. This might take the form 
of a certsin fixed sum from each student's payment - or a certain 
percentage thereof. 
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Another plan would be to inerease our yearly allowance 

from $2,000 te a considerably larger amount (with half as much 

to be paid my daughter at my death) and to make this larger 
sum perpetual, and not a *bonus® which is subject to the 
momentary moed of the management, and nos a thing to depend on 
permanently year after year. 

I ask your kind, candid opinion. I think I know what 
would be the opinion of his former students =< ce-workers and 
friends in the profession if they knew the small amount Mrs Walton's 
family is now receiving. 

Of course I realize I have no legal grounds on which to ask 
this tho I do know that my husband was in no physical condition at 
that time the mistake he was making or to make any stand if he had 
realized ite 

I am hoping that some such plan as I have suggested may 
seem to you and Mr. Langer as right and proper, nows 

Please let me know what you think of it, and if you approve 
kindly advise me whether to write Mr. Langer, or to have a personal 
interview with hims 

Hoping for your approval and co-operation, I amy as ever» 
Gordially yours, 

(Signed) Mary He Waltons 

Pe Se - Upon locking over what I have written I find i 
hisve not expressed my appreciation of the "Bonus! voted us for 
this yeare 

I do appreciate it», and it was the realization that I 
could not have gotten along without that Bonus and the few other 
Small sums, also belonging only to this year, which led me to 
write this letter and request a better and permanont arrangements 
for future years." 

(Signed) M.E.W." 

Following the receipt of this letter Mrs. Walton was asked to eall 

on Joplin and Langer, and she brought with her a list of her 

investments. Langer made certain suggestions with reference thereto, 

which she did not follow. As a result of the interview 1t was agreed 

that Mrs. Welton should be peid a bonus cf $600 more a year, and this 

sum has since been paid to here 

In contemplation of changing the charter of the Welton Sehool 

of Commerce, Langer sent to Mrs. Walton a waiver ef notice of the 

special mecting of the stockholders, setting forth in detail the 

action proposed to be takene Accompanying the letter, Langer wrote: 

"The object of changing the two hundred shares of common 
stock with a par value of One Iumdred Dollars ($100) each to three 

thousand (3,000) shares of common stock without par value, is 
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largely for the purpose of permitting the sale of some interest 

in the school to certein of the employees. in the New issue of 

preferred stock to be issued to you there will be an sdditieual 

referenee in the case of liquidation, in that the two hundred 

(200) shares of preferred stock will be preferred az to ausets, 

which was not the ease in the original issue. in other respects 

the issus is the seme with the exception that the voting power 

is not es great as formerly, for the reas@ that the three 

thousend (3,009) shares of steck with no par value takes the 
place of the two hundred shares (200) of common stock with the 
par value of One Hundred Dollarse 

I would apvreciate your signing the waiver of Netice and 
veturning it to me. We shall be glad indeed to have you attend 
the meeting should yeu so desire. If you do not care to attend, 
I shall be glad to have the Minutes of the meeting brought out 
to your house and read to you so that you may sign them.* 

The meeting of stockholders was held December 23, 1920, 

and a resolution was adepbed increasing the capital stock in accord- 

ance with the preposal stated in the letter. Following the stock- 

holders: meeting the board of directors convened and amended the 

by~laws so as to give effect to the new capital structure. 

July 24, 1924, Albert Welton, Wdward Ge Walton and imma 

lee Walton, being respectively the sons and daughter of Seymour and 

Mary E. Walton, assigned te complainant all their right, title and 

interest in and to any and all the personal property constituting 

the estate of their father to which they weve entitled wnder the 

laws of descent or otherwise, including all choses in action, and 

particularly any and all rights of action against the Waltm School 

of Commerce or its present or former stockholders or directors, 

end thereafter suit was instituted by Mary He Walton in her own 

richt and as assignee of her childrene 

The gravamen of the complaint is that by reason of the 

fiduciary relationship alleged to have existed between Walton, 

Joplin and Langer when the contracts of 1919 were executed, the 

burden was imposed on defendants of establishing the fairness 

of the contracts te Walton, and, they having failed to assume this 

purden, complainant is entitled to have the agreements set aside 

and to an accounting. More specifically, complainant's case is 
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predicated on the charge that Langer and Joplin foresaw an uapre- 

cedented prosperity for the school when the contracts were made, 

and that it was incumbent on them, if they were going to deal with 

Walton, to impart to him all the knowledge they had; that by failing 

to do so they violated the obligation imposed on them by law, be~ 

cause of the fiduciary relationship of the parties, and through the 

withholding of knowledge at hand, they prevailed upon him, while he 

was i11 and inecapcitated and after he had been told by his physician 

that he had but a short time to live, to part with his common stock 

which in subsequent years yielded enormous dividends and enabled 

Joplin and Langer to reap a harvest for themselves, not only threugh 

the dividends earned and paid on the common stock neld by them but 

alse through the enhanced salaries voted to themselves after Walton's 

retirement. 

Defendants contend that the 1918 transactions were thoroughly 

fair and equitable to Walton, when judged in the light of conditions 

then existing; and that the evidence conclusively shows an utter 

absence of overreaching, unfairness, deception or compulsion. The 

commissioner found that no fiduciary relationship existed between 

the parties with reference to the school enterprise, and the chan- 

eellor, who heard arguments on the exceptions to the commissi oner's 

report from October 26, 1933, to January 35 1934) was of the same 

opinion and stated his conclusions and his expressions of entire 

accord with the commissioner's findings and recommendations at the 

conclusion of the hearinge If the comtracts were fair and equitable 

to Walton, as of the time of these transactions, and no knowledge 

possessed by Joplin and Langer was withheld from Walton so as to 

induce him to enter into the agreements, it would be immaterial 

whether the parties bore a fiduciary relationship to each other, 

sinee the law does not prohibit transactions between parties in such 



obi~ 

Sages ia weeetoel ebigol Orta septal dass sgtade ead | ae pagactheng 

, Oban Siew agoottios ond asst Enodion oaks to% qiineqeoue beduobes 

sd bw feeb of gittog oTew yeni as mods ‘no tnodaurosé sew ak ‘tasdt baa 

gallist yd zeadd hail cout ag be Iwornd. ont iia mii aa dag 04: 0103 La 

wed ~Wwal ta “most iQ besoqms me ites ttve ould potato ty venit on ob at 

ols sigaroutt bap waolirsg ot to qitkie hates ‘echtenbtt ext 20 eenso 

ost of Lelw onaksl nogu betteverg Yodd ebuad ge ogbetwont to yudblodsld tw 

natotayly aid yo biod used bed on tedte bam bevadtoghont bia Itt sew 

foote somo o ete std bw $usq oF cov od omtd stode o dud bad oi” bait} 

befdans bae abmobivih asrourrone ‘pob¥e te anaey Iuoupoadue a dotew 

sguonutd ylao fon caovtoasertt rot guovrad 8 “qnet ot segnal’ bas stksqot 

dud mesld vd baed foots nommoe eft 0 bkeq brs botrras abies dvds” ‘ond. 

ano fav west aovfoamedtd of besor ny ale A beonatina ost daorutt obs ; 

” Ynometid ex 

ltigue rot stew anoitesanott ret ot sad ‘pmaghog “adaabag tod 

ane ta kbaoo re Safgkt edd mk bogbut, nat «nodLa od ofded taps ‘bos nist 

: “weds ‘tun ‘erode vinviautenss oy eld jadé bac ‘Vout atne ‘ues 

edt a0 be Leqme s “9 mbidqeood seaortiaiay ‘auidgaswtevo ‘te ® 

seowded bodadxe qitfancisefer yistowblt on dead Pivot resdtaa hanoo 

auatio end bre ,ouluqzedne footed ant ‘of eodoretax aditw ae, artt 

"a Yzen0 inaimmoo anit of anok¢qeoxe ond mo ‘edad He ; 

otisia odd to saw qhOk «f Yxammal ot (e6OL <8 tadeseo mozY Pxodss 

srivne to anotonerqxe wld ban atofavtonos ald begets Bas ho Ldtyo 

edt de snolishwommooo: brs agatha? a) Sou ae i laa broves | 

—* bas cist otew adoattnoo odd 2 “3a 7 

og be fvom! on bets -abeidennnnet weeds” ngs | ie ae Gals perry re 

of aa on medLai/ most Biedity tw daw ‘rogmal bas nityot yw bewsoudog 
Aetxod aumt od binow 64 cudneneexps oth ‘ovat xin °F aut Ca 

; ‘raiido ono ot qbfenm ttaLot vrshowhst | ra ‘oud sient 

stoue a node xag nsowted anoidoasnesd # ehattong $ ne Bey mm ony we bei 

sks et 

Ke ont. toLfS9 

we Seb Ri a dae od ie 



-15— 

a relationship wmless there has been an abuse thereof. This 

presents a question of fact, the consideration of which is most 

thoroughly detailed and amalyzed in the commissioner's report, 

and in determining whether his conclusions and those reached by 

the chancellor are sustained by the record, it is essential that 

the transections be judged by the existing conditions of the school 

at the time these agreements were made and the situation then obe 

taining in the general field of the accountancy instruction business. 

Upon the theory that Walton had been over-reached, and because 

ef the circumstances in which he then found himself, ieee, that he 

had been induced to enter into the agreements with Langer and Joplin, 

the amended bill charged that defendants secretly consulted counsel 

and had him prepare the settlement documents which were entered into; 

thet they concealed from Walton the fact that they had consulted a 

lawyer in the matter and that the agreements had beend raw by e 

lawyer. It appears from the undisputed evidenee, however, that the 

documents were drawn by Frederick A. Bangs, who for many years had 

peen attorney for the school and for the accountancy partnership, 

and who in these, as in former transactions, had been the attorney 

for Walton as well as for Joplin and Langer; that Bangs, in the 

preparation of the contracts and documents, had consulted personally 

each of the three contracting pa ties, including Waltons; that Walton 

had been clearly and carefully informed of the facts mid steps t aken 

by Bangs in preparing the settlement papers; that minutes of the 

stockholderst meeting held in Bangsts office November 4, 1918) were 

signed by Walton, as were the minutes of the directors' meeting held 

in Bangs's office November 12; that all the settlement im truments » 

many of which have been in possession of complainant and her counsel, 

were inclosed in covers plainly bearing the nam and address ef Bangs}; 

that during the several years which intervened between the filing of 
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the bill and Bangs's testimony tefore the commissioner, neither 

complainant nor her counsel interviewed Bangs to ascertain the 

facts ebout his part in the preparation of these ¢ocuments, al- 

though they must have known that the documents were drawn by hime 

Complainant also alleges that in November, 1918, Joplin 

and Langer called on Walton in his sick room at home, and with no 

other person present urged him to enter into the settlement agree- 

ments, and that as a result thereof he signed them, To sustain 

these allegations, complainant testified that in Navesbier, 1918, 

Joplin and Langer came out to have the contracts signed and remained 

with Walton almost the entire afternoon; that Walton told her that 

evening, or the next day, that the contracts had been Signed; that 

she was perfectly certain that Jeplin and Langer were there in 

November, and that although her husband could then searcely walk from 

his bedreom to the living room, Joplin and Langer remained with him 

about three hours. This testimony was intended to support the allega~= 

tions that Walton had been over-reached. The evidence shows, however, 

that September 25, 1918, was the only time Joplin and Langer were at 

Walton's home; that thereafter the matter was extensively discussed 

between Walton and his two associates by means of ewprrespondence, some 

of which is hereinbefore set forth, by telephone, and through confere 

ences with Bangs, and that all the settlement papers weresent to 

Walton November 16, after which he spent several days in examining 

them, and that by arrangement on November 20, 1918, his employees, 

Miss Marsh and Mr. Vavrinek, went out to Walton's home to witness 

the execution by him and to exchange executed copies of the agree~ 

ments. That Joplin and Langer were not at Walton's home on any occasion 

in 1918, except at the time of the directors' meeting September 25, 

is corroborated by Walton's om letters, end cannot well be deniede 

Mary E. Walton's principal complaint is that the 200 shares of 
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common stock owed by her husband were changed to nonvoting pre- 

ferred stock, with the result that she and Welton were deprived of 

the large dividends earned and paid on the common stock in later 

years. She lays great stress upon the prosperity of the school 

after this change was effected, and shows that for the years 1918 

to 1924, inclusive, Langer was paid in the form of salary, $126,750, 

and in addition thereto $136,029, as dividends; that Joplin, during 

the same period, received {39,150 in the farm of salary, and $39,450 

in dividends; whereas Walton during his lifetime received only $7,700 

in salary, and complainant after his death received in the form of 

bonus payments $2,100, and only $12,000 in dividends wes paid to 

Walton and his wife on the preferred stock. These figures undoubtedly 

show that judged by what afterward developed, it was an unfortunate 

deal for Walton to have exchanged his common stock, but the dominant 

thought in his mind, as disclosed by his own letters, was to assuré 

to himself during his lifetime and to his widow and children after 

his death, some ascertained and certain income, and the acquisition 

of preferred stock, yielding 10%, afforded the security he soughte 

He was in close touch with the financial affairs of the school, helped 

to prepare its income tax returns, and carefully watched its enroll- 

ment figures. After a careful examination of the record, it is 

difficult to reach any other conclusion that that, realizing his pere- 

manent disability, and knowing that he had not long to live, he 

desired to make certain of a fixed ineome and evidently believed the 

acquisition of preferred stock in lieu of common stock, offered greater 

protection to himself and his family. 

Under the agreements of 1918 Waiton received the 200 shares 

of preferred stock. In addition thereto his salary was fixed at 

£1,400 bus annum from June 30, 1918, and was to continue during his 

life. WNoservices of any kind were revuired to be performed by him, 
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and he was left free to conduct the students' department of the 

Journel of Aecountancy, the salary of which wes to belong to him 

after June 30, 1918. This assured Welton an income of 53,400 per 

annuum, and when the selery from the Journal of Aecountaney is 

added, it aggregated $3880. 

This income compared most favorably with his earnings during 

prior years. In 1913, 1914 and 1915, he received a salary of $2,000 

per annum; in 1916 he was peid $2,400, and in 1917, $5,000. Wo diivie 

dends were paid by the school prior to 1916. in that year it paid 

5%, and in 1917) 11%. Walton thus received, during the five years 

prior to 1913, a salary in the aggregate amount of §13,400 and divi« 

dends of $3,200, making en average of $3)320. Nearly one-half of his 

total salary during the five prior years was received in 1917. During 

that year the company had undoubtedly over-reached itself and became 

gomewhat finencially embarrassed by reason of the increase in salaries 

end the payment of large dividendse While the income thus provided 

for Walton under the agreements of 1918 seems meager, in the light of 

the unprecedented prosperity of the school subsequent to 1918, it 

scems to us that the arrangements, judged as of the time at which 

they were made, compare most favorably with Walton's earnings before 

he beeame incapacitated. 

The charge that ianger and Joplin foresaw the unpreecdented 

prosperity of the scheol when the contracts im question were made 

with Walten, and had knowledge which they withheld from him for the 

purpose, ac alleged, of inducing him to part with his common stocky 

should be considered in comnection with the following undisputed “fo 

The aggregate revenues of the school in 1913 were $23,309; in 

2G14, $54,735, an increase of 492.2%; the 1915 revenues were $35,743, 

en inerease over the previous year of 0209%; in 1916 the revenues 

were $59,027, an inorease over the preceding year of 656144; in 1917 
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the revenues were $74,452, an increase of 26.15%; in 1918 the reve~ 

hues were $93,322, on increase of 25.35%. It thus appears that the 

reyenues for 1918 showed a very normal increase over the pricr yeare 

A similar situetion apparently also existed in the account= 

ancy business in general and in other accountancy schools during this 

period. Defendants produced several witnesses to establish thisfact. 

One of these was Arthur Andersen, a public accountant, who testified 

that “most men in his line felt at the time in question there would 

pe considerable expanding, but none of them anticipated the expansion 

that finally resulted." He stated that the explanation for the ex- 

pansion was the enactment of the Exeess Profits Tax Law and the end 

of the war, when it might come. Edward Ee. Gorey also a public account~ 

ant, testified that there were conditions in 1918 that gave a decided 

impulse to the public accountancy business in the future, due in part 

to the income tax lawse William A. Buttolph, sales manager of the 

higher accountancy courses at the LaSalle Extension University, testi» 

fied that enrollments in his school in these departments for the years 

1916, 1917 and 1918, were respectively 9,146, 95382 and 10,2803 that 

there Was no marked or unusual increase in enrollment or in the demand 

for courses in higher accountancy in the months of September, October 

and November, 1918, but that there was a great increase in 1919. He 

stated that it was then uncertain what effect the close of the war 

would have on the school business, and that based on his personal 

knowledge and experience the conditions as they existed in September, 

October and November, 1918, afforded no basis for anticipating any 

certain, unusual and unprecedented increase in the enrollment for 

courses in higher accountancy in the future. Ralph BE. Weeks, 

president of the International Correspondence Schools) at Serantony 

Paes, likewise testified that he had no knowledge or information in 

September, October and November, 1918, which would lead him to 
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anticipate the unusual and unprecedented enrollments in 1919, 

He said that many people feared the ending of the war would bring 

about radical changes in industry and agriculture, and that it 

would adversely affect the accountancy school business. Neva Oc 

Lesley, who had been executive secretary of the Northwestern 

University School of Commerce since 1908, testified that the school 

with which he was conmmected gave lessons only to resident students, 

and stated that the registration in accountancy for the year from 

September, 1915, to June, 1916, was 856; for the year ending June, 

1917, 1079; for the year ending June, 1913, 9463 for the year ending 

June, 19195 10026 

This evidence, showing the record of other institutions 

Similarily engaged and the opinion of accountancy school executives 

Anis cates 
and public accountants ,/that there was no definite expectation that 

by the end of the war unusual prosperity was coming to the account- 

ancy business. There had been a rather steady srowth in the Walton 

School of Accountancy, but up to the time these individuals entered 

into the agreements in 1918 there was no indication of any extra- 

ordinary increase in enrollments. Walton evidently entertained the 

same views as the witnesses who testified for defendants, for in his 

letter of October 7, 1919, asking that his salary be increased, he 

showed that he had given the matter due consideration, and saids 

“When I made the settlement with the school a year ago, I 
considered that it was a fair one under all the circumstances, 
though many of my friends thought otherwise. We did not then know 
what would result from the ending of the ware Since then, condi- 
tions have materially changed. The progress of the school has far 
exceeded any of our expectations. You and Le are reaping a har- 
vest enormously greater than you had any reason to expect." 

By this letter Walton confirmed the position taken by Langer and Jopli 

that they had no reason to expect that they were going to reap an 

immense harvest out of the school business, and his assertion, that 

when he made the settlement he considered it fair under all the cir- 
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cumstances, negatives the charge that he was prevailed upon to 

sign the agreements and was over-reached. Langer was called as 

a witness by complainant, and asked whether he had any knowledge 

or information in September, October or November, 1918, that ied 

him to believe that there was almost certain to be an unusual and 

wuuprecedented increase in enrollments in the courses in higher 

accountancy, and his response to the question was "no*,. 

It is urged that the very purpose of the 1918 contracts 

and the corporate acts in connection therewithwas to change Waltonts 

200 shares of common stock in the school to preferred stock, without 

voting power, and for that reason they were contrary to the public 

policy of this state, and illegal and void, ab initio. It iis evident 

that all the stockholders agreed to the change, that no fraud or un= 

due influence was exerted on Walton, and that he approved the plan be- 

cause it afforded him a fixed income during his life and wievitia for 

his wife and children after his death. As already stated, the pre~ 

ferred stock that Walton received was a stable security, certain to 

yield its prescribed dividend as long as the school corporation existed 

and it produced the revenue necessary. Under the agreement of the thre 

individuals, dated November 20, 1918, it is provided that no executive 

officers' salaries were to be paid except out of profits, and that the 

profit was not to be computed until after the deduction from the earn- 

ings of the corporation of the full amount of dividends required to be 

paid upon the preferred stock, The company has regularly paid the divi- 

dends, and Walton and the holders of the stock have received these pay- 

ments ever since the issuance of the stock. It is fundamental in our 

law that a party cannot receive the benefit of an executed contract for 

so many years and then undertake to say that the contract is invalid. 

As a matter of facty Walton never made the claim that the complainant 

now advanees, and her claim was not made until more than five years 

after the transaction and more than three years after the preferred 
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stock hod been surrendered by her in return for stock of an un- 

questioned superiority which wes free from any claim of illegality 

growing out of the technical detail of its issuance. 

In addition to charging presumptive fraud growing out of 

the so-called fiduciary relationship, already discussed, the amended 

bill also charges actuel fraud. The commissioner and the chancellor 

ruled adversely to the complainant's contentions on this issue. The 

law is well settled that fraud will not be presumed, and one who 

charges fraud must sustain his allegations by clear and convincing 

evidence. Compleinant's evidence utterly failed to sustain the 

charges of fraud, and since her counsel do not argue them in their 

briefs a further discussion thereof would avpear to be unnecessary. 

Complainant alee charged that a fiduciary relationship 

existed between herself and langer and Joplin. December 28, 1920, 

after Walton's death, a further change of the corporate organization 

was effected. The 200 shares of preferred stock owned by complainant 

were changed to preferred stock of similar preference as to dividends 

during her lifetime, with the option in the com oration to redeem the 

stock after Mrs. Walton's death on the same terms ss formerly. This 

new issue of preferred stock was given a preference also as to assets, 

whieh it did not formerly have. The 400 shares of common stock, held 

equally by Langer and Joplin, having a par value of $100, were ex- 

changed for 3,000 shares of no par common stoek. Complainant argues 

that a fiduciary relationship existed between her and Langer and 

Joplin, and that they did not fully inform her of the effect of these 

changes, whereby her interests were prejudiced because she was thereby 

rendered unable to control the election of one member of the board of 

directors, and also because her pre-emptbve right to subscribe for 

the new capital stock that might be issued was greatly lessened. So 

far as Langer is concerned, Mreé. Walton evidently evinced an unfriendly 
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wise 

attitude toward him which repels the idea that she was reposing 

eonfidence in hime She felt more kindly toward Joplin, however. 

Shortly after Walton's death she asked Joplin's advice, saying 

that she wes writing to him in pursuance of a promise she made to 

her husband and complained thet she and daughter could not live on 

the income provided. Subsequently she had an interview with Joplin 

and Langer, bringing with her a list of securities. Langer made 

certain recommendations in the matter of the sale of there securi- 

ties, and advised the daughter to take a teaching position. None 

of this advice wes followed. Wevertheless, Langer md Joplin, efter 

consultation together, agreed to and did pay Mrs. Walton $1,200, 

representing the balance due her husband under the accountancy 

partnership dissolution agreement, which was not yet due, and they 

also undertook to pay her a bonus of $600 per annum, which has since 

been regularly paid to here December 22, 1920, Langer sent to Mrs. 

Walton for her signature a weiver of notice of a special meeting of 

stockholders, setting forth fully the action proposed to be taken at 

the meeting, together with a letter in which he invited her to attend 

the meeting, and also advised her of the proposed change ef common 

stock to 3,000 shares of no par valuey stating that it was largely 

for the purpose of permitting the sale of stock to certain employees 

of the school. Mrs. Walton did not answer this letter, but eeserened 

Joplin inquiring how the change would affect her and whether it would 

be all right for her to sign the weiver. Joplin told her it was a 

better arrangement for her and that it was all right for her to signe 

Thereafter she signed the waiver of notice, sent it together with her 

proxy to Joplin, and still later she simed the minutes of the meeting 

which showed the changes in the corporate structure. If any confiden= 

tial relationship existed between Mre. Walton and Joplin it was purely 

personal eo far as Joplin was concerned) and would not afford a basis 
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for setting aside the act of the corporation in changing its cor- 

porate charter and thus affect the interests ef other stockholders. 

In addition to what has been said with reference to the 

principal contentions hereinbefore discussed, it is urged by defend- 

ants that relief should be denied because of the principles of rnti~ 

ficiation, acquiescence, waiver and laches, and because of the rule 

that a party claiming to have been defrauded must, if he wishes to 

set aside a contract on that ground, act immediately upon his ace 

quiring knowledge of the fraud. In considering this proposition 

complainant would be bound by Walton's acts, or his failure to act. 

After the transactions which are alleged to have constituted fraud 

against Walton were consummated, in Wovember, 1913, the Walton School 

of Commerce began to enjoy a large increase in the activities and in- 

come in the school, which continued through the year 1919 and for 

several years thereafter. This followed the signing of the Armistice 

and the enactment of new tax and income legislation. That Walton 

was entirely familiar with these circumstances is indicated by his 

letter of October 7, 1919, to Joplin, asking for a more favorable 

settlement than had been made, in which he said: 

“We did not then know what would result from the ending of 

the war. Since then, conditions have materially changed. The progress 
of the sehool has far exceeded any of our expectations. You and Ie 
are reaping a harvest enormously greater than you had any reason to 
expect." 

The letter stresses the continuing value to the school of his name 

and his personal need for greater income, and he asked that his 

Salary be inereased to $3,000, with the widerstanding that if the 

tremenduous increase in business then existing did not continue ths 

following year a proportionate reduction should be made in his salary. 

It is evident that Walton then attributed the sudden enhanced busi- 

ness of the school to the ending of the war, and also shows that he 

had a fairly definite knowledge of the increase of students and the 
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earnings of the school. The amended bill of complaint admite that 

he received information of this prosperity in the fall of 1919. 

Nevertheless he did not ask a rescission of the contracts at that 

time, but merely asked for a modification, and the school in fact 

voted Walton a bonus of $1,200 for 1919. then later advised by 

Joplin that the bonus had been allowed, Walton replied on October 

10, 1919, that "the arrangement you propose is entirely satisfac- 

tory to mee I shall be glad to have it put into effect." 

February 3, 1920, Walton wrete to Joplin with reference to 

his income tax return, and concluded the letter by saying that he 

hoped Joplin and Langer would be kind enough to continue some wrt 

of bonus to his wife after his death, if the sehool continued to 

prosper s 

During February, 1920, Walton assigned his preferred stock 

to complainant, and a new certificate issued to her. In July of 

that year Mrs. Walton wrete to Joplin, appealing to his sense of 

justice for a better arrangement for herself and daughter than was 

provided in the agreement made with her husband “when he was unable 

to protect his om interest," and asked that she be given a certain 

percentage on each student, to continue as long as the school exists, 

or that the $2,000 annual dividend be increased. As theresult of this 

letter an interview followed and Mrs. Walton received an additional 

#600 annual income, which has been paid anda ccepted by her ever sinces 

There is also the circumstance that Walton, during his life~ 

time, some two and one-half years after the agreements were entered 

into by him, accepted the salary as dean emeritus and his dividends 

of 10% on the preferred stock. These acts must be construed as an 

affirmation of the binding effect of the 1918 agreements, provided, 

of course, that Walton during his lifetimey and his wife thereafter, 

had full knowledge of the facts constituting the alleged unfairness 

of the agreements at the time when the acts constituting the bar 
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eecurred. This question has already been discussed, and it is 

evident from the record that Walton was fully aware of the finan- 

cial success of the school for some time after the agreements were 

made and before his death, and that he was also fully apprised and 

conversant with the circumstances connected with the exchange of 

stock and other important provisions of the agreements. This is 

also true as to Mrs. Walton. The record shows that her nephew, James 

Je Torstall, a lawyer, was given a proxy to represent her at cor- 

porate meetings in May, 1922, and that he wrote to the secretary of 

the school asking for copies of waivers and consents which Mrs. 

Walton had signed, and minutes and notices connected with the change 

made in the corporate structure in 1918. That Mrs. Walton had knowl- 

edge of the prosperity of the school is clearly indicated by the 

record, as well as by her own letter of July 25, 1920, and yet she 

took no steps to rescind the agreements, but on the contrary accepted 

the dividends on the preferred steck and asked for, and received, a 

bonuse Her Lindiet inn this respect clearly constitutes acquiescence, 

ratification and waiver, and bars her from recovering in this proceed- 

ings 

Pending this appeal, a motion was made by defendants to dis 

miss the appeal. The motion was taken with the case, and is herewith 

deniede 

The voluminous record and bries filed by the respective par- 

ties present other questions end details in the evidence which in view 

of our conclusions upon the main issue need not be discussed in this 

opinion, which is already quite lengthy. We are convineed that the 

commissioner and the chancellor, after most careful consideration of 

the facts and law applicable thereto, arrived at the only conclusion 

which it was fairly possible to reach, and finding no convincing 

reason for reversal the decree of the Superior court dismissing 

complainent's amended bill of complaint for want of equity, is 

affirmede 

ASPIRMED « 

Sullivan, Pe Jes» and Seanlan, J., conoury 
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FANNIE WATSON, 
Appellant,» 

APPRATL PROM MUNICIPAL 
To 

COURT OF CHICACO. 

290 1.4. 60Q° 
MR. JUSTICE FRIEND DELIVERED THE OPINION OF TH! COURT. 

METROPOLITAN LIFE INSURANCE 
COMPABY, a corporation, 

Appellees ee ee 

Plaintiff, as beneficiary, brought suit to recover the 

proceeds of an insurance pelicy iseued by defendant on the life 

of her som, James Watson. The cause was heard by the court 

without a jury, «md resulted in findings and judgment ageinst 

Plaintiff. This is the second appeal brought to this court, 

the judgment previously entered by the Municipal court of Chicago 

having been reversed and remanded {opinion filed November 5, 1935y 

not published, general number 38006), because, as we stated in the 

opinion, the case was “tried in a most unsatisfactory way, and that 

justice will be best served by a retrial of it." 

¥rom the undisputed evidence it appears that February 9, 

19355 James Watson applied for a life insurance policy for 51,000, 

neming his mother, plaintiff herein, as beneficiary. The application 

Was taken by Leo Phillips, ome of defendant's agents. Some of the 

members of the Watson family had carried industrial inmsuranee with 

defendent, and Phillips cd led at the Watson home quite frequently 

to collect premiums and had knowm the family for approximately two 

years. On the day the application was taken he, for the first time, 

saw James Watson in his mother's home, and suggested that he make 

apylication for «= policy. This was agreed to, and Fannie Watsony 
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plaintiff, undertook to pay the premiums. The policy issued in 

due course, with the application attached thereto, and was im the 

possession of James Watsom until his death, Jume 29, 1933. Tefendant 

was notified of Watson's death and proofs of death were furnirhed, 

put upon investigation payment was declined by defendant on the 

ground that misrepresentations were made and false answers given in 

the application to material questions, as follews:; 

"6. Occupation, if more than ome, state all. 
Student. ; 
Nature of imployer's Business. 
Hyde Park High Schools 

%- Exact duties of Occupation. 
Stu e 

Se. any change ia occupation contemplisted? 
Hoe ? 

if Yes; give particulars. Noe 
9e Place of Business. 

Stony Island Ave. 
By whom employed. 
Hyde Park High Schools 

10. Former Occupations, (within the last ten years). 
Same." 

The admitted facts show that James Weatsom had served in the 

Pontiacs State Reformatory for a period of approximately four years, 

amd was released on parele February 5, 1933, just five days before 

the application was made.s He eame to his death, as heretofore 

stated, June £9, 1933, while engaged in a robbery. 

The controverted question of fact presented to the court 

was whether the answers to the foregoing questions appearing on 

the application were actually given by insured, or whether they 

were falsely inserted by Phillips, defendant's agent, notwith- 

standing infermetion elleged to have been given him by Mrs. Watson 

as to her son's commitment in the state reformatery and his unem= 

ployment at the time application was madeée 

James Watson mever attended Hyde Park high schcol, and 

when the application was signed he had no employment. Fannie 

Watsom and her married daughter, Verna Damielsy present at the 

time the application was taken, both testified that they had told 
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Phillips thet James Watsen had just been released from Pontias 

and was unemployed. Their testimony is denied by Phillips, who 

testified by deposition, residing in New York state when the 

eause was tried. Phillipst testimony is te the effect that he 

had never seen Watson before February 9, 1933; that answers te 

the questions propounded were made by James Wetson an¢ r‘ritten 

into the application by Phillips, as civen; and that he had no 

knowledge or information whatsoever ebout Watson's prior commitment. 

After the proofs ef death were submitted to defendant it 

learned, upon investigstion, that the answers to the foregoing 

questions had been falsified, and sent Joseph Ee Weir, an investi- 

gator, to the Watson home. Om the trial Weir testificd that he 

asked Mra. Wateom about the false answers with reference to her 

son's attendance at Hyde Park high school, and she explained the 

matter by stating that she thought Phillips was inquiring about the 

school her som had previously attended. Wo other explanation was 

made as to this discrepancy. 

The back of the application contains a “Report of Inspection," 

and the following questions, answered by Phillips, not based on any 

information given him by the applicant, appeared therem: 

"4. How long have you imovm the applicant? 
Two yearse 

10. Are the character of home surroundings and the 
general position in life equal to or better than those of the 
usual hich grade mechanic? 

Equal e 
12. Wheat does careful inguiry of disinterested and 

responsible persons disclose as to moral character, past and 
present habits of applicant? 

Excellente" , 

It is argued by plaintiffts counsel that these answers, made by. 

Phillips, were false and temd therefore to discredit his entire 

testimony. We do not think this necessarily follows. Phillips 

had in fact known the Watson family for two years. There were 

some five or six members of the family, amd several of them 
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carried industvial insurance for which Phillips collected premiums 

at the Watson home each week. Although he had not mewn James 

Watson two years, he had known the other menubers ot the family 

who bore good reputations amd were of unimpeached charsctez, se 

far as the recerd shews. ‘There was nothing in the home surroundings 

that would indicate James Watson's delinquency, and if Phillips in 

fact did not know of Jamesta prior commitment to the state refor- 

matevy, it is not difficult to wnderstand why the questions were 

answered as they weree The answers do not necesszerily comnote fraud 

or falsification se as to diseredit Phillipsts testimony. 

The principal issue of faet presented by the record is 

whether or not Phillips was apprised of James Watson's prior records 

The court heard the witnesses amd had the opportunity of observing 

their demeanor, and simee the case wes fairly tried, we cannot say 

that the finding is eontrary to the manifest weight of the «y¥i- 

dence. It was purely a question of the credibility of the witnesses 

under all the circumstances of the case, and the court passed on 

that in finding the issues for defendant. 

Plaintifi'ts counsel raises aumerous lezeal questions, sub= 

stentially all of whieh are based om the assumption that Phillips 

intentionally falsified the answers notwithstanding information 

given him by Mrs. Watson and her daughter that James had just been 

paroled from Pontiac, but, if the court's findings ef fact were 

correct, the legal propositions advanced would have no application 

to the determinsticn cf the cases 

Defendant's counsel cite cases holding that representations 

as to previous amd present employment and eccupation ere material 

to the risk, and that false answers pertainimg therete in an 

application for life insurance render the policy void. (Hartman 

Ve Keystome Imse Coes 21 Pao 466, 4773 Mutual Aid Society ve 
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White, 100 Pao St. 12; Murray v. Preferred Accident Inse Covey 

199 Iowa 1195; Calligaro v. Midland Casualty Co., 211 Wise 3193 

Tamer v. Prudential Inse Cos» 283 Ille Apps 2103 Carter va an 

Employee's Ben. Ass'm, 212 Ille Appe 213; and Kennedy ve Prudential _ 

Enso Coes 177 Ille Apps 50) It is reasonable to suppose that 

knowledge of a former comuaitment would materially affect the risk 

of an applicant, and that the answers made, if false, furnish 

ground for rendering the policy void. 

After a careful reading of the record we haye reached the 

conclusion that the judgment of the Municipal court of Chicago 

should be affirmed. it is so ordered. 

AFFIRMED « 

Sullivan, Pe deo» and Seanlan, J., concurs 
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JEAN COOK, ) 

Appellee » 

e APPEAL PROM CINCWET 
* 

METROPOLITAN LIFE INSURANCE ) et CO eee 
COMPANY, m Seenere Se 290 [.A. 600° 

MRe JUSTICH FRIEND DELIVERED THE OPINION OF THE COURT. 

Jean Cook sued as beneficiary under a policy issued by 

defendant on the life of William Dale Cook, her deceased husbands 

fhe jury returned a verdict in her favor for $5,114, interest 

end costs, pursuant to which the court entered the judgment here 

sought to be reversede 

Roman Dzik, one of defendant's agents, took the application 

for the policy Jume 29, 1933. A medical examination followed and 

the policy dated July 13, 1933, was issued and delivered to the in- 

sured, who died September 13, 1933. 

The principal contreversy arises over the issue of fact 

whether the first premium on the policy was paid by the insured. 

Defendant contends that there was no legel delivery of the policy; 

thet it wes left with Cook during his lifetime for examination only, 

and without any obligation on the part of the defendant; and that 

it did not become a binding contract because the first premium was 

never paid. Roman Dzik testified that he is employed by defendant 

aS an insurance salesmang that he received the application for the 

policy from William Dale Cook, and after the policy issued he 

Geiied at Cook's home on several occasions and tried to place the 

policy. After several visits he finally went to Cook's home on 
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August 95 1933, together with Walter A. Nyzack, defendant's 

assistant superintendent, and on that date left the policy with 

Cook for inspection, at the same time receiving from Cook the 

following receipt: 

"POLICY RECEIPT AND AGREEMENT 

Form 0124060 
Septe 1931 

Printed im Ue Se Ae 

To the Metropolitan Life Insurance Company, 
1 Madison Avenue, New York, We Yo 

Receipt of Policy $495747A issued upon the life of 
William D. Cook is hereby acknowledged, it being expressly 
agreed that said policy is left with the undersigned for exami- 
mation, without obligation on the part of the Metropolitan Life 
Insurance Company with respect thereto. 

It is hereby understood and agreed that the insurance 
called for by said policy shall not be in force unless and wntil 
the full first premium stipulated in the policy has actually 
been paid in cash te, and accepted by, the Company during the 
lifetime and continued good health of the person upon whose life 
the policy was issued, nor until the policy is endorsed to show 
receipt of said premium. 

Date August 9, 1933 William Dale Cook (Signed) 
Agent Roman Dzik Debit Noe 161 District Humboldt, Illes 

If signed by Corporation, Name of Corporation and signature of 
Officers authorized to sign (other than person upon whose life 
policy is issued) is required. Instructions - This form, when 
completed, is to be turned in to the District Office and held 
until prend.we is paid or policy is lifted and returned ‘Not 
Takene 

Note: ‘This form is not to be used in connection with Accident 
and Health Policiese* 

Dzik further testified that no premium wae paid by Cook when the 

application was taken, nor ar amy time subsequent thereto, and 

that Cook did not give him any note or other evidence of indebted- 

mess» Wyzack corroborated Dzikts testimony that the receipt was 

signed by Cook when the policy was left with him August 9, 1935. 

There is a conflict in the evidence as to whether the 

signature appearing on the receipt is that of insured. To supple- 

ment the testimony of Dzik and Nyzack, defendant produced Herbert 

J. Walter, a handwriting expert, who stated that he had compared 
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the signature on the receipt with Cook's admittedly genuine 

signature on the application, and that in his opinion the 

handwriting on the two documents was by the same person. 

Jean Cook, plaintiff and beneficiary under the policy; 

testified that she saw the policy about July 20, 19333 that until 

September 15, 1933, the policy was kept in her home at 1755 Web- 

ster avenue, Chicago; that William Dale Cook died September 13, 

1933; that July 13, 1933, the date that the policy was left with 

her husbend, she sawa note given by her husband to Daik, and that 

on that date Dzik also received $34.75 in currency from her hus- 

band; that Cook was buried in LaFayette, Indiana, on September 15; 

that when she returned to Chicago three days later she searched 

for the policy but could not find it, and thereupon went to the 

branch office of the defendant, talked to Dzik and asked him for 

the policy. Dzik denied that any such conversation took place. 

Mrs» Cook testified further that the policy was kept in an envelope 

with other papers, including a receipt for premium payment signed 

by Dzik. 

It appears from the evidence that September 15, 1933, Dzik 

called at the Cook home requesting the policy. Defendant offered 

in evidence a rule of the company requiring that the first premium 

be paid within thirty days after the date of the policy. It was 

Dzik's contention that the first premium, not having been paid, 

he secured an extension for another thirty days, and that he called 

for the policy September 15 because that was the end of the extended 

period, not knowing that Cook had died two days prior thereto. Whe 

Dalk called at the Cook home on the latter date he found Mrs. Cook's 

mother and another daughter et home. Plaintiff was not present; she 

was then attending the fumeral of her husband. Mrs. Cook's mother 

does not speak "nglish, and D2ik explained his mission to the daugh- 
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tere According to Dzik the mother handed the policy to him in an 

envelope, but he states that there was no receipt in the envelope 

and that he had never signed any premium receipt. He took the policy 

with him and returned it to the home office because the first pre~ 

mium had not been paid. 

Dolores Klinka, plaintiff's sister, testified that Daik 

called at the Cook home September 15 and thet she told him Mra, Cak 

was attending her busband's funeral; that Dzik requested the policy, 

which/iiinica said was kept in a yellow envelope in the bookstand in 

the living room. She handed the envelope to Dzik, who put it in 

his pocket and walked away. The witness said that she asked Daik 

to return the policy, but he refused to do so, and left. 

Mrs. Sarah McCollum, mother of insured, testified that she 

talked to Dzik in the presence of plaintiff at the office of defend- 

ant about a week after the funeral and asked for the pelicy which 

Dzik had taken from the Cook homes; that Dzik said the policy belonged 

to him, and refused to return it. 

Sefie Klinka, plaintiff's mother, testifying through an 

interpreter, stated that Dzik came to the Cook home September 15, 

1933, and asked her daughter, Dolores, for the policy; that she 

gave it to him, and that he refused to return it, put it in his 

pocket and left. 

From a careful examination of the record as to the principal 

issue of fact involved, we find the following circumstances indicating 

that a part or ail of the first premium on the policy was paid when 

the application was taken. 

On the back of the policy there appears the following 

notation: “Receipt of $34.73, the first premium hereunder, is her@y 

acknowledged. (Signed) We C. Fletcher, Secretary." It is argued 

by defendant that inasmuch as the receipt is not countersigned by 



[ 

ae xi mit os Yolloy ond bobtmd totldom ed died od ‘gathaooes «eed 

eqolsvas ett mL tgiooet on aew oxedd dant sedete of sud .oxotevne 

—“Yelfeg edt dood of .sqtooex muimetq Yue hengia coven bad eel deny bee 

~oly darlt edd carseed sofTYo end edt of SL bearwten bas mid dé be 

sBkag mood Yor best marten 

ged geld OokYiseod erodate a’ tthintetg “euntlzA eorotem oo! 

oO sath Mit Bod otfe yet Sue Af reduetqe® emotl dood of Ya béLLeo 

etollog ea} bedasupor Hist Jed} i Latent 2 eedemt wot yetbried te esw 

nk bretedood os? wi sqoLevne wolley @ mi tqed saw Pies @ 6 ketw 

wt $f tug otfw GMind of ogoievme oft Dobaed off smoot gmivks alt 

oltsf beaks eda dant bise wacom tv ent «yews botlaw bus sodtoog wit 

,2¥el bas .08 ob of botetod en’ tue sCoklog ocd wenden es 

ela fads HolTiveed ~horwenk te coddom pho: Meuse ee! aa't 

-bustob “to ookvio si ve TYHatale to Sotteaotg off At die oF belies 

doidw yoifoy ef? “ot Sexes bee Latent edd tosis Aeow @ dvods Pits 

heytiofed Yoltog oft biaw List ted? yomou Loed oft mov't moved Ned aftet 

ee tk auton of beew'to x bre (gmt ‘ot 

pe tiguowld gaigticeed .rodtom a'titimielq ysdmtfi sitea 9 

yak redmetqes emia “food oft éf omso Hine datt Hodeda , tetorgzotnt 

ents Sade PyokLog ‘edt tot peers Lod {xedetgwed tert Dédles ‘bao « 8eer 

“ent al #2 + di at tor ‘OF ‘boastex od we paeuning) et oven 

, r “det baw en ; 

Inaqionis¢ ect od a8 bxdce% oxy to nO tierluexe LHTetee ome t I 

auttaoton! a6 omg amivotid walwe Efe’ ‘add dane ww" Gwevtevne edt Weal 
nostw bag asw ber ‘ont 0 eT hanedd ot} Yo ffs te desc a eal j 

OS ates ‘daw tonsa ntcee ‘oity 

 ‘gattwoLto? odd staoqqa sredd yoktog Outi to eae" dud 'ad”® © q 

vou. al « Tebawexess nue bine’ ‘gaud? eae cet Beg to a meet i | 

: boars at az Macuideroed ‘erodotost <b eW (bempte) ogo: ke 2 
; ihe Fate. ii WSS iy ret yet HY 7 od ‘% 

‘ve asi ell tae ‘dom at ogbeter out as sow x8 dad 9 seieeiea Ww 



ofa 

some agent of the company, it is ineffectual to prove payment of 

the premium. However, a notation below the receipt and signature 

aforesaid merely states that "this receipt is not binding upon the 

company until the premium hes actually been paid in cash," and does 

not say that it must be countersigned by some agent in order to 

become binding. 

On the motion for a new trial defendant's counsel called 

the court's attention to seee 1 of the provisions of the volicy, 

printed in very fine type, which provides that - 

“A11 premiums sre payable, on or before their due dates, 
at the Home Office of the Company, or to an authorized Agent of 
the Company, but only in exchange for the Company's official 
premium receipt signed by the President, Vice President, Actuary, 
Treasurer or Secretary of the Company and cowntsrsigned by the 
Agent or other authorized representative of the Company receiving 
the payment." 

In our opinion this provision does not specifically apply to the 

initial premium, but scems rather to cover premiums payable after 

the policy is issued and becomes effective. 

As a further indicetion that the initial premium wes paid, 

we find in defendant's sworn answer, under sec. 2 thereof, the 

following averment: "That the said policy and receipt for part 

of the first premium were delivered to the acent of this defendant 

upon his request." This is elesrly an admission that at least 

part of the first premium was paid and that a receipt therefor 

was issued to the insured during his lifetime. It is plaintiffts 

contention that the yellow envelope containing the policy taken 

from the Cook home also inciuded the r eceipt for the first premium 

and came into the possession ef the company with the policy after 

Cook's death, and evidence tending tc support this contention was 

submitted for the jury's consideration. 

Still ancther circumetence tending to support plaintiff's 

contention that the first premium was paid appears from plaintiff's 



to teeergng ever¢ Ot LeutosTieak ak ftoeynsdmdo od? ptocteege empe 

eritatyta bie Jqtsoor sit wefed aotiston s «teveweR /«xeimeng ee 

“gat awgs guthald tom et tqkesex elde" deme cotsta yLotoa bisasrote 

aso5 bas “eased at bieq seed Yitertos ted rotimeug oft Licmuiyisgade 

od tobso ai tmegs emoe yd bempietotooo of Samm df feds year dom 

-. egakinid opp ood 

Re tfas Laessies @’dratnetob Laivd wer! s ‘tot mobtom eddenO) 6 (leo 

~ oo ald oot Yfgge vhEsottiosga som agob, 40, 

% 

mn * at? to ahofetver¢’ add W Lo. 064 oF mot media, sa Saar @ ong 

A ete Reb rong Moke (oqys ene't! ‘enw al Beanbag 

nethh $b cto} oroted’ xo no. okdsysq Ors onw Pa. eee 
te boxixoding mp OF TO «yUiteqmod add patos Exon. ea at ts 

EaetottV atenaqewd eff tot ge gt Boy ) anit 

eYiasios «ineblaers oof¥ Perse po is ral viqieoes sui) 

es eh beiny Lene dewre of hae yomgeiod: 

_ phtrteoes yous? *, = ‘eatosanasrasy bow sFroaius aaa oe) ener an 
‘ >. tre 4 x 
ee & een 

0. seer aie uO, wk 

( tetts efdsyeq emutsote.revoo 9% tadjax ameoe Jud amiimotg Lettigt 

eRe ee Fie patie a oe / sovitos tis agmossd, 5a ROMA Ae Nathed, aas 

ebieq wow suisong Laldint ort tarlt mot¢solbak tegisur BA ahah: td 

- ald «towredt & 99a tobsu.« Towa siowe e'daahnoteh at balt ew 

_ dung 20? dateaes dae Yoklog bikes ent tant" sinemneye gatvoltex — 

trabmoteb elt Yo tasga.odd 09 borevited etew minions fetkt odd to 

dnsok $9 tadt mo laainbs us yisceke ab alae “etueupes ats ogy 

colored? sqleoet e tailt bus bieq aaw sulmerg geek? edt to dueq j 

s)2thimtelq af dT: comtsotht ad gadme bowent ert? oo bowaek asw 

poled Yotlog ed? gaimhetnns egolewr wolloy odd Jedd sotinesaeo 

muimerg ganit, of? tod tekooe = edt b 

arvientatg porate od pails sepeeveesteci 7 vein eee, alc | ; 
er ritintete rently bryacs a bieg 1 aaw cecpenede goxkt erties Pets ‘inetneo 

RUT OR Libro Fob. 



testimony, wherein she stated that she first saw the policy about 

the midéle of July, 1933, in an emvelope which Dzik handed to her 

husband; that the envelope also contained another paper. wnbie/eas 

testifying, counsel for both sides interposed numerous objections, 

and finally the court elicited from the witness the statement that 

the paper in the envelope contained the words “Metropelitan Life 

Insurance Company," and the amowit $34.73", and that it was signed 

by Daik. It also appears froma plaintiff's testimony that she saw 

her husband give Dsik some money on that date, and evidence of 

these circumstances was submitted to the jury for its considerations 

Another indication tending to suppert plaintiff's contention 

appears from the following evidence: UIzik went to the Geok home on 

the very day that the insured was being buried at Lafayette, Indiana, 

ané procured the policy under rather extraordinary circumstances. It 

is mot entirely clsar why he should have called for the policy at all, 

and especially on that day. Dzik claimed that the policy was vyolun- 

tarily ziven to him by Mrs. Cook's mother, but there is svidence that 

it was taken against her wiil.e In this connection, plaintiff's 

counsel ealls our attention to a portion of Dzik's cross-examinati on. 

He testified that he took the policy from the Cook home and gave it 

te Miss Bascom at defendant's office on the foliowing day. Then appear 

the following questions amd answers? 

"Q. And you don't know what she did with it? 
Ae Ho, sire ‘ 
Ge You haven't seen it since? 
Ae Noy sire ' 
Ge Did you turn over the entire envelope to her? 
Ae "Everything that I had. I got a receipt fram Mrse Cook's 

home -- the policy from Mrs. Cook's home.” (Italics ourse) = 

In abstracting this portion of the record defendant's counsel entirely 

omit the pentence italzeized, and in view of 211 the circumstances of 

the ease we think the testimony of Dzik on cress-examination is cuite 

sigificante 
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There is also the circumstanee that notice ef the second 

premium due on the policy, delivered through the mails, reached 

plaintiff's home sometime after September 20, 19356 Thus, approxi= 

mately one week after the death of insured the company was sending 

a notice for the second premium. If the first premium had not been 

peid, as defendant contends, it is difficult to understand why 

notice of the secamd premium was forthcomings 

Moreover, there was a sharp conflict in the evidence as to 

whether insured signed the inspection receipt left by Dzik August 

9, 1933. Uvidence pro and con on this issue was submitted to the 

jury, and it may well be that the jury were of the opinion that 

Dzik did not sign this receipt, and of course in that event there 

would be no basis whatsoever for defendant's contention that there 

Was not a legal delivery of the policy and that it was left with 

Cook solely for the purpose of inspection. 

After a eareful examination of the entire record we are 

satisfied that there was abundant evidence to support plaintiffts 

contention that the first premium was paid when the application 

was made, and that the subsequent delivery of the policy consummated 

the transaction between insured and defendant. It is not contended 

that the verdict was contrary to the manifest weight of the evi- 

dence, and upon the issues made up by the pleadings we think the 

evidence amply supports the verdict. 

AS a second ground for reversal it is urged that the court 

erred in ruling on the admission of evidence. Defendant complains 

because the court admitted in evidenee the insurance policy upon 

which this suit is based. However, before trial defendant took some 

depositions in which the policy was put in evidence by defendant. 

Under the cirewmstances, it was not in a position to complain when 

the policy was later introduced by plaintiff. Im any event, we see 

mo reason why the policy showld not have been received as an exhibit, 
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and in its brief counsel do not seriously argue the point. 

It is next urged that the court erroneously admitted 

evidence relating to conversations had with Dzik at the time he 

obtained the policy from plaintiff's home. The complaint cherged 

that the pelicy had been taken from the home by Dzik without psr- 

mission, and the answer admitted the taking but denied that it was 

without the consent of plaintiff's mother. That being the issue 

wndex the pleadings, it was proper to allow an examination of the 

Witnesses relating to the occurrence in question. 

it ia further eontended that the court improperly asked 

plaintiff some questions with reference to the contents of the 

envelope in which the policy was contained. An examination of the 

record discloses that prior to this exemination counse}, for the 

parties had been objecting te the questions and indulged in bickering 

over the competency of questions propounded, and the court finally 

asked the questions in order to clear up the evidence. Under the 

circumstances it was not improper for the court to do so. The question 

whether or not a receipt had been given insured for the first premium 

Was ean issue, and defendant's answer admits that part of the premium 

was paid. The questions interposed by the court related to the sub- 

jeet matter of the pleadings and was pertinent to a material issue 

involved. 

It is mext argued that plaintiff was asked the leading ques- 

tion whether er not she saw her husband pay Dzik sny money when the 

policy was delivered. Although the question was leading in form, it 

Was not objectionable, because Nyzack, while testifying, stated frat 

no moncy had been paid to Dzik, and this was in rebuttel of that 

item of evidence. Certainly it wes not sufficientyobjectionable & 

merit any consideration as a ground for reversale 
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Another contention is that the court errec in admitting 

the evidence of Dolores Klinka snd sofie Kiinke with reference 

to the taking ei the poliay by Dzik september 15. The complaint 

charged that the policy was taken without psrmission, and it Was 

proper for plaintiff to adduce evidence upon this issue of fact. 

It is next urged that error was committed with refermee 

to instructions. xcept for the regulax sicek instructions, as 

+o which there is mo complaint, there were only two instructions 

atcaved on behalf of plaintiff. The principal objection to these 

instructions is that they injected into the case the element of 

proof of deatho ‘ic find from the record, however, that defendant 

Stipulated in the course of the trial that the insured died September 

13,5 1933, aad was buried at Lafayette, indiana, September 15, 1935. 

In view of this admission the instructions could net have prejudiced 

defendant. We have read the instructions, and when considered as a 

series they apprised the jury fully and fairly as to the issues in- 

volved, and are not subject to any of the criticisms mades 

The only remaining contention is that the judguent should be 

reversecé because the jury by its verdict took the commuted value of 

the policy as the measure of damages, whereas on its terms the policy 

called for only $50 a month. This question is raised for the first 

time on appeal. Mowhere in the proceeding was it argued that the 

damages were excessivee, The question was not raised during the 

trial, on the metion for a new trial or on the motion in arrest of 

judgment. It is 2 well established rule that points not made upon 

the trial eamnmot be made for the first time in a court of review. 

(Novotny v. Acacia Mutual Life Ins. Coe, 287 Ill. Appe 361.) 

The case was fairly tried, the issues of fact cubmitted to 

the jury were determined adversely to defendant under proper instruc- 

tions, and we find no convincing reasons for reversal.The judement is 

affirmed. JUDG@OMIT APTI REED 
Sullivan, P. Je, and Seanlan, J.,concurs 
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UNITED STATES FIDELITY AND 
GUARANTY COMPANY, a corporations, 

) 

Appellant » APPEAL FROM CIRCUIT COURT, 

Ve COOK COUNTYe 

Pago ang Appellee. } a 9 G I Are 6 Q) 1' 

MR. JUSTICH FRIEND D°LIVERED THE OPINIGN OF THE COURT. 

This appeal presents the question of the legal sufficiency 

of a complaint filed by the United States Fidelity & Guaranty 

Compeny ageinst Aibert Sabath. The court allowed defendant's 

motion to dismiss, and plaintiff, having elected to stand by 

its.complaint, judgnaent was entered in favor of defendant, and 

this appeal fcllowede 

In paragraph i of the complaint it is alleged that plain- 

tiff was and is a corporation licensed to transact business in the 

states of Illinois and Wisconsin; that on June 1», 1928, Greenspan- 

Greenberger Compeny commenced an action in the civil court of 

Milwaukee county, Wisconsin, naming Millard's, Ince, as defendant; 

that the sheriff of Milwaukee county, by virtue of a writ of 

attachment in said suit, attached the personal property of Millard's, 

Ine., of the value of $2,000. 

Paragraph 2 alleges that on June 1, 1928, Millard's, Inc., 

to regain possession of said property, it being necessary to that 

end under sec. 304.07 of the Wisconsin statutes that it give bond 

in said suit in the sum of $4,000, conditioned that said property 

should be forthcoming when and where the court should direct, and 

that said Millard's, Ines) should pay all costs, didy on Jume 1, 12928, 
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make application to plaintiff to furnish such bond and agreed to 

afterward furnish plaintiff an application in writing for such bord. 

Paragraph 3 alleges that Albert Sabath, defendant, in order 

to induce plaintiff to furnish such bond, did, om or between the 

first and fourth cays cf Jume, 1628) promise and agree with plaintiff 

that if it would furnish such bond he would indemiify plaintiff from 

and against any and all demands, liabilities, charges and expenses, 

of whatever kind and mature, which it might at any time sustain by 

reason of haying executed such bond; and that defendant would arter= 

Ward reduce to writing and sign and deliver to plaintiff the promise 

and agreementa 

Paragraph 4 alleges that upom said application and agreemmt 

plaintiff, June 4, 1928, executed and furnished im said suit its 

bond, in and by which it did, jointly md severally with Millard's, 

Ince, promise and agree according to the tenor and effect of said 

bond, a copy of which is attached to the complaint as exhibit "At 

and made a part thereof. 

Paragraph 5 alleges that Jume 7, 1925, Miliard's, Ince, 

delivered to plaintiff its application in writing for said bond, 

and on the same day defendant, in pursuance of his oral promise, 

executed and delivered to plaintiif his written agreement, in and 

by which defendant promised and agreed to indemaify and save he rmless 

plaintiff herein, copy of the application and agreement also teing 

attached to and made a part of the complaint, as exhibit "BY". 

Paragraph 6 alleges that in the civil court proceeding in 

Milwaukee county judgment was rendered against Millard's,s Ince, 

February 9, 1929, for %1)935.77 and costs, thet execution issued 

thereon and was returned unsatisfied by the sheriff, Millerd, Ince» 

having been adjudicated a bankrupt in the United States District 

Court for the eastern district of Wisconsin. 



TA aS we SE 

me 

ot beotge bas oned aowa dalmist og Tiiimtelq e¢ moktsoliqags eam 

shnod Aowe zo? pitkd bow ai moitsoifggs me Tilintalg delat btswiedts 

tohte at ginoheelteb yiteadse tusdis tale asgolis € dqetgstst 

eid meewted tu mo «bib .baed dowe deity? ed aeseatale fogpecars oe 

YWitniely Hiv ees bas ealmow «8824 eur, to aed ‘dian0% ‘me. aazit 

aot ribsateli Crinaobet bivow oa baed Mesra dukes biwow $2 Yi sald 

nqennnge bite aogzcils weeks thide il <abmameh Ifs bas ve, pagent am 

we wiht ive outke Vis te J thy; Eo ti dolsw .eauden bus bats sevetate “ 

~tes Tc alee iisbooteh ded baa ehaod sour bh ogtnann so te monaes 

$a imorg wilt Tittmialy oF tovkies brs mate bes ‘ante haw od yo fraw 

 sbetenmeetgs bas 

2 momoorge ts mold wollags bitin mogw tacdd sopella  s dqetgetel » 

evi clue bies mi detieimuwt baa bodwooxe ,88et ieee aon 

cathiei Li deiw yiiereves baw yLinlot «bib 3k dodsw yd baw mi «bid 

Bisse to sob kts ore tones ond 4 eakbrecen! tong shee: ostmorg 4s onI 

WAY gictsixe ne sabalqmos ost of hodostta et dokdw 6 Yqoe e ebsidd 

steousit gueq’s obam baa 

eoomd (a thualiii gSQel .¥ emt dads esgeiia @ Mqemenel >.) 

chitod bist Het .gnitiwy mt mit cokluge att tritmiolg of \borevtLed 

qeéimorg Laxo ald Yo eotmarwg mt ponsbeeted yod emse eft ne chks 

| hme A eo moncetys wetibo aid Titdataly oF boroviteh bus betwesxe 

eaeLen st eves bas YLimubst oF dooms bie bee imoTg ¢aabnstobitehiwed 
giied oais treseotms baw nolteciiqgs sat to yoo eatoved Trttmtaty | 

w"Q" Sidtixe ee ptutafomos edt Io Puey a obstt bne'Od Dorota 
wk gutbsesorg dusoo Livko eri mit dents sogehin 8 rigetyet6d we | 

eoOnT gu 'ProL LE suatigs ‘Hexebmon cow setomg but ‘teni09 ‘costa | 

“povset moituvexo toils ,etaoo baw M86ee Le TOT (QOL .e YeeTEeT 

qvonl «ote lfit (Ttireda edd yd beta een bemaidet sw bts ‘Oeste 

sobrdeit naseve bevin’ ony at tqrnined s betsotowtos noed svat 

‘inliaie tn Se Sens ae edad ide 2 fa 



Paragraph 7 alleges that November 7, 1929, sult was begun 

in the Cireuit cours of Milwaukee county by Greenspan-Greenberger 

Company ageinst Charles Schallitz, sheriff of Milwaukee county; 

Alphonee J. lynch, deputy sheriff ané chief clerk of said county; 

United States Fidelity and Guaranty Company; and the Fidelity and 

Deposit Cempany of Moryland: that the eaapleint alleged, among 

other things, « esuse of action against pleintiff herein upon said 

bond. 

Paragraph 8 alleges that inadvertently and by mistake 

Plaimtiff executed end delivered te the sheriff of Milwaukee county 

& bond in attachment, which wae acceptec and filed by the sheriff, 

and that the sheriff released the property of Millard's, Ince; 

seized under the attachment writ pending the outcome of the civil 

court proceeding. 

Paragsreph 9 elleges that Sabeath wes duly notified of said 

proceedings against plaintiff end others in the Gireult court of 

Milwaukee county; that the defense thereof was duly tendered to 

Sebeth, ond that he wholly refused to assume the undertaking thereof; 

that plaintiff thereafter employsda its own counsel], and made defense 

to seid proceeding, and December 29, 1932, judgment was rendered 

against plaintiff herein for $2,4486873 that im ssid trial the court 

was required to file, and did file, its certain findings of fact and 

conclusions of law, wherein and whereby the seié bond wer conatrued 

by the court to be in lew and in fact a bond conforming to the re- 

quirements and provisions of secs 304.07 of the Wisconsin statutes, 

a copy of said findings being attached to the complaint as exhibit 

"c#, and made a part thereof. 

Paragraph 10 of the complaint alleges that said judgment 

remained in full foree and effect, and wholly unsatisfied; that 

plaintiff, December 29, 1932, as = compromise settlement and in full 
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wollen 

gatiefection of caid judgment, paid to Sreenspean-Greenberger 

Company the swa of $2,436.05, and that plaintiff incurred, in the 

defense, settlement and satisfaction of sald proceedings, additional 

linbilities, charges and expenses ss and for attorneys' Tees, costs 

and disbursements, in the sum of 3750, ali to plaintiff's demage.s 

in conclusion it is slicged that, under the terms end provie 

fions of the said indenture agreqment,cefendant beceme lishle te pay 

plaintiff the sum of 929436605, tegethsr with sueh edcitional lia- 

pilities, charges and expenses in the sum of $756, and asked judg- 

ment for the sum of $5,060. 

Inasmuch as the controversy is based om the form of bond 

furnished by claintiff and secepted by the sheriff of Mi.lwaukee 

county, we set the bond forth in full, as follows: 

"3D OF THONMNLTY TO T42 SHEREFF. 

Knaw All Men By These Presents, That we, Millard's Ineanr- 
porated, ag Principal, and United States Fidelity and Guaranty Ca. 
ee sureties, arc held and firmly bowmd unto Charles Schallitz, 
Sheriff of the County of Milwaukec, in the cum of Four Thousand 
Bollars, to be paid to the said Charles Schallitaz, hie executors, 
adminiutratore or assigns, to which payment well and truly be 
Made, we jointly and eeverally bind ourselves, our heirs, executors 
and administrators firmly by these presents. 

Dated Jume 4, 1928.6 

Whereas, an attachment issuing out of the Civil Court, in 
and for the County of Milwaukee, in fever of Greenspan, Gresnbergar 
Coe and against Willard's, Inces has been directed aid delivered to 
the said Cherles Schellitz, Sheriff ef the County of Milwaukee, by 
virtue of which the said Sheriff, at the request of the sald Greenspan, 
ca Coo kas seized & levied on certein perssmal property, 
to-wit 3 

merchandise to the extent of 91)9826.50. 

How, Therefore, the condition of this obligation if wuchy 
that if the waid “nited States Pidelity end Guerenty Coe & Millard's, 
Inc, shall well and truly indemaify and cave harmless the ssid Charlee 
Schallitz, Sheriff aforesaid, his deputies and persons acting under his 
or their autherity, amd each and every one of them, against all suits, 
actions, judgmonts, ¢xecutions, troubles, costs, charges and expenses 
arising, or which may be had or made against him, them or any of thems 
or which may be suffered or curtsimed by him, them or any of them, by 
Teagom ox in consequence of such levy and seizure, or of the subsequent 
Proceedings thereon, without limit 28 to the amount of said sastn, 
charges and expenses, whatever they may be, then this obligation 
be veld, ctherwise to be and remain in full forces 

& 
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Signed, sealed and delivered in the presence of 

Rugene He Ackerman 
Rose Ge Prinze 

Millard's Ince, 

By Lawrence Neumann 

United States Fidelity and Guaranty 
Company 

By George Hoff 
Attorney in Pact 

Filed Dece 16, 1929 
Ce. Ce Maas, Clerk." 

From the material facts alleged in the complaint, which 

stand admitted by defendant's motion to dismiss, it appears that 

suit had been brought by Greenspan-Grecnberger Company against 

Millards, Inc., and the goods of the latter were seized ons judg- 

ment write in order to secure the release of the goods, it became 

necessary for Miillard's, Ince, to give a release bond, as required 

by sece 504007 of the Wisconsin statutese Thereupon Millardts, 

Ince, Orally applied to plaintiff for such a bond, and defendant 

orally agreed to indemnify plaintiff and to later reduce his agree- 

ment to writing and sign ite. Millard, Incey and plaintiff there- 

upon executed and delivered a bond to the sheriff of Milwaukee 

county, who accepted the bond and released the attached goodse By 

mistake and inadvertence the bond given was in form an attachment 

pond, instead of a release of attachment bond, but the sheriff and 

his deputy accepted the bond as a release bond and released the 

goods attached. A similar mistake was made in the written 

application and indemnity agreement, for in the written application, 

of which the indemnity agreement formed a part, the sult in which 

the bond was to be used was described as that of Millard's, Ince ve 

Greenspan-Greenberger Company, and as part of his defense defendant 

insists upon a literal interpretatiom of this phraseology. 

it is urged by plaintiff that the indemnity contract is to 
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be construed like other agreements,in favor of its validity rather 

than against it, and that the rule of strict construction for which 

defendant contends applies only with reference to limiting the lia- 

pility strictly to the terms of the undertaking. It is evident 

from the allegations of the complaint that the only reascuable con- 

clusion to be drawn from the facts is that all of the parties con- 

templated and intended that a bond should be given which would 

effect the restoration of the attached property to Millard, Ince, 

and in reaching this conclusion the court shovld have inquired into 

have 
the intent of the parties and/givmeffect to such intent according 

to the sense in which the parties evidently understood the contrat 

at the time it was madee It was so held in Walker v. Douglas, 70 

Ill. 445, wherein the court said (ps 448): 

"A familiar elementary principle of construction applicable 
here is, that it is the duty of the court 'to discover and give 
effect to the intention of the parties, so that performance of the 
contract may be enforced according to the sense in which they 
mutually understood it at the time it was made; and where the 
intention of the parties to the contract is sufficiently apparent, 
effect must be given to it in that sense, though violence be done 
thereby to its words; for greater regard is to be had to the clear 
intent of the parties, than to any particular words which they may 
have used in the expression of their intent.e! 1 Chitty on Gonts. 
(4 Ame Ede) 104-5," 

This principle of construction was adhered to im the following cases: 

Shreffier et ale v. Nadelhoffer, 133 Ills 5563; Dowiat ve The Peoples 

193 Ills 264, where the court said: “While the obligations ef 

sureties are strictissimi juris, they are bound by the obvivus import 

and intent of their contract. Contracts should be so construed as 

to give effect to the intention of the parties, and not to defeat it, 

and where that intention is sufficiently apparent, ‘effect must be 

given to it in that sense) though violence be done thereby to its 

words,' * * *;" Torrence ve Shedd, 156 111. 194; Memerow v. National. 

Lead Coe, 206 Illes 626. 

Whatever argument may be employed to point out the mistake in 
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the form of the bond furnished by plaintiff, the salient fact 

remains that the bond which it executed as surety accomplished 

the purposes intended by the parties, and cefendcant's contrast 

of indemnity contemplated the very damages sustained by plaintiffs 

In Globe Inéemmity Co. ve Kesmery 205 Tile Appe 405, the indemiitor 

sought to escape from the effect of his indemity agreement upon the 

ground that it mentioned a “penal bond," whereas, under the statute 

in which it was used, it was referred to as "an undertaking on 

appeale” Holding that the point was without merit, the court said 

{ppe 403-409) s 

“When analyzed, appellant's only point is that proof of 
such undertaking on appeal, claimed by appellee to be authorized 
by the New York practice, is not proof of plaintiff's execution 
of a penal bond. * * * 

“But regardless of whether plaintiff's agreement contem- 
Plated a teclmical ‘penal bond,t or an ‘undertaking on appealy' 
as it is referred to in the quoted final peragreph, or whether by 
such reference the latter is not properly read as if incorporated 
in the indermifying bond (5 Cyc. 757}, especially as it was 
executed the same day and became a part of the same transectiony 
still the undisputed facts remain that appellant received the benefit 
of carrying up the Hayes case om appeal throuch plaintiff's execution 
of ‘said undertaking on appezl,' and that plaintiff, in consequence 
or gugh madersextnge had to pay the judgment appealed from." (Ttelics 
ourde, 

In National Surety Co. ve Nazzaro, 239 Masa. 341, 2 bond was 

executed in Massachusetts indemifying the surety company from any 

damage it mizht sustain by givimg a “bail bond" to be used to sectre 

the release of a prisoner wnder arrest in Connecticut. The surety 

company gave a "recognizance" instead of a “bail bond". The court 

held that under the lews of Masscahusetts there was a Substantial 

difference between a bail bond and a recognizance, but that under 

the laws of Connecticut the terms were used interchangeably, and 

accordincly the indemitor was lieble on its agrecment. The court's 

finding was based upon the fact that the bond given accomplished the 

purpose intended by the parties. In the instant proceeding that facts 

which is well pleaded in the complaint, is admitted, and in our opinion 
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overshadows the arguments of defendant's counsel seeking to exempt 

defendant from liability because his indemity agreement called for 

a bond by a different name. Whatever the form of the bond, and by 

whatever name called, it did in fact accomplish the purpose of re- 

leasing the attached goods, and that was the intent of the parties 

and the plain purpose of the agreemente 

When the United States Fidelity and Guaranty Company was 

joined in a suit in the Circuit court of Milwaukee county by 

Greenspan-Greenberger Coe, defendant was duly notified of the pen- 

dency of the proceedings and tendered the defense thereof. Inasmuch 

as that suit involved the liability of plaintiff on a bond an which 

defendant agreed to indemnify it, defendant, being in privity with 

plaintiff, and having been promptly notified of the suit and tendered 

the defense, he is bound by the judgment. One of the findings in 

that suit, as shown by the complaint, was that the bond in question, 

though in form an attachment bond, was intended, given and accepted 

as a release bond, and that the same should be reformed and held 

to be a satisfactory release bond under which plaintiff was held 

to be liable. The bond was reformed in accordance with the court's 

finding and judgment entered accordingly. Im Drennan v. Bunny 124 

Ill. 175, it was held (ps 188): 

“Where one party is liable to indemnify another against a 
particular loss, it is because, by law or by contract, the primary 
liability for such loss is upon the party indemnifying, and in 
such instances the party bound to indemnify is in privity with 
the party to be indemmified, and he therefore has a direct interest 
in defeating any suit whereby there may be a recovery as to the 
subject matter of the indemnity, against the party te be indemnified." 

In Forster, etce ve Gregory, 107 Ille Appe 437, citing Drennan ve 

Bunn, supra, the court held (pe 440): 

"Appellant was notified by appellee of the suit brought 
* * * against him, and was invited to defend. This it failed to 
do. The general doctrine is, that ‘notice in such cases to the 
party responsible over, imposes upon him the duty of ——— 
and renders him liable for the result of the suit.t" 
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To the same effect are Meyer ve Purcell, 214 Ilie 62, wherein 

Drennan ve Bunn, supre, was again cited, and 31 Corpus Juris 460; 

sece 60, where it is stated to be the rule that "where the indemnitor 

is notified of the pendency of an action against the indemitee in 

reference to the subject matter of the indemnity, and is given an 

opportunity to defend such action, the judgment in such action, if 

obtained without fraud and collusion is conclusive upon the indemni- 

tor, as to all questions determined therein which are material to a 

recovery against him in an action for indemnity brought by the 

indemitee." We think the finding and judgement of the Gircuit 

court of Milwaukee county was conclusive on defendant, who, although 

he was not a party to the suit, was in duty bound to defend because 

he was in privity with plaintiff and had a direct interest in de- 

feating the suit in which plaintiff was joined as a defendant. 

Numerous points are urged by defendant to sustain the judgment 

herein, but the only other one which merits discussion is the coten- 

tion that the alleged oral promise is not actionable under the 

statute of frauds. It is urged that because the bond was executed 

June 4, 1928, and the application therefor md the indemnity agree- 

ment are dated June 7, 1928, the written indemnity agreament was 

without consideration and therefore void. The complaint sufficiently 

alleges that defendant orally agreed to indemnify prior to the issu- 

anee of the bond and “did then promise and agree to reduce his agree- 

ment to writing and sign it," and that Jume 7, 1928, in pursuance of 

that oral promise "did execute and deliver his written agrement of 

indemnity." We think that a bond executed pursuant to such a verbal 

promise to later execute a written contract of indemnity is based 

upon a sufficient consideration. It is stated in Le Re Ae 1918-E 

(n.) pe 586% 

"If the original contract is induced by the pramise of 
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one of the parties that he will procure the sicenature of the 
person who subsequently signs in pursuance of such agreement, 
no new consideration is necessary to support the latter's 
undertaking." 

in Fidelity and Deposit Coe ve O'Bryam, 180 Ky. 27%, suit was 

instituted against O'Bryan, and others» as indemitors upon a 

sheriff's official bond given by the surety company. It was 

urged by way of defense that there was no coisideration for the 

bond of indemnity executed by them because it was executed sub= 

sequently to the time when the surety company beeame liable on 

the bond and was therefore unent'orceable, But the court held 

otherwise ond said (p. 282): 

"There are cases holdings and such appears to be the 
esteblished rule, that if a bond of snaamlty Le executed sub- 
sequent to the time when the indemmitee became liable upon the 
undertaking for which he wants indemnity) and wibhout a new 
consideration, the indemmitors will not be liable on the bond » 
unless it was executed pursuant to a prior arrangement, because 
there was no consideration for its execution. * * * Buty as we 
have said, this principle has no application to the facts of 
this case, because the bond of raaengpi sty J was executed pursuant 
to agreements entered into between the indemmitors and 
iulamsiieas ak tka tina’ or be before the indemitee became ilable 
on the pn i fegins eek oh it désired to be indemiiitied.* ~~ 

cB OUTrse 
ee ae ee 

Im Lord & Thomas v. Ham, 195 Ille Appe 356 (abstracted, 

not published in full), it was held in substance that ~ 

"Where defendant's testator voluntarily guaranteed the 

account of ea corporation, of which he was an officer, with another 

corporation, a sufficient consideration to support the guaranty is 

shown where it appears that such corporation refused to make the 

contract unless guaranteed, and executed the contract on the faith 

of the guaranty, and im such case it is not of controlling impor- 

tance that the contract was executed before a written guaranty was 

signed, if executed om the faith of a promise to ranty it 

Site tvantte te kee ee” lies ae) 
We have reached the conclusion that the complaint suffi- 

ciently stated = cause of action against defendant, and that the 

court should have required an answer md hearingupon the issues 

made up by the pleadings. Therefore, the judgment of the circuit 

court is reversed and the cause is remanded with directions to 

overrule the motion to dismiss and to require defendmt to answer 

+ nie saaaaaaa REVERSED AND RUMANDED WITH DIRECTIONS « 

Sullivany Pe Jes and Searilany Jo, concure : 
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MATHILDA BUTTNER, FANNY BOLDEKE, 
HERMAN BOLDEKE and VALANTINE MUELLER, 

Appellants » 
ne ais 

APPEAL FROM SUPERIOR 
Ve 

COURT, COOK COUNTY. 
GUY A RICHARDSON et al., doing business 
as CHICAGO SURFACE LINES, 

Appellees. 6 9 0 oe 6 0 ie 

MRe JUSTICE FRIEND DSLIVERED THE OPINION OF THE COURT. 

Plaintiffs brought suit to recover damages for personal 

injuries arising out of a collision between defendants street 

car and an automobile driven by Herman Boldeke in which the 

other plaintiffs were passengerse Trial by jury resulted in 

a verdict and judgment in favor of defendants. Plaintiffs 

appealede 

As ground for reversal it is urged that the instructions 

were improper and prejudicial under the circumstances shown by 

the evidence. The facts essential to a consideration of the 

propriety of the instructions disclose that on the evening of 

November 25, 1933, plaintiffs had attended a bunco party at the 

Palmer House, Chicago, and after leaving there about 12 o'clock 

midnight, proceeded to the Como Inn for refreshments. About 

1246 e'elock in the morning they started for their homes on 

North LaSalle street. Herman Boldeke was driving the car east 

on Grand avenue. The lights and brakes of the car were in good 

condition. When he arrived at a point about forty feet west of 

the intersection of Orleans street he saw a street car going 

south which came to a stop at the intersection. Plaintiffs 
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adéuced evidence that the automobile was then travelling at the 

rate of 15 to 16 miles an hour, and that Boldeke, after tooting 

the horn, started into the intersection. The street ear started 

and continued over the crossing and Boldeke unsuccessfully 

aidesyored to swing to the scuth out of the path ef the care 

fhe automobile collided with the west or right hend side ar 

the street car just back of the motorman's platform, but did 

not procsed upon er acress the Orleans strest car tracke 

Mathilda Buttmer and Fanny Seoldeke were severely injured. 

Léefendants! witnesses testified that the automobile came 

down Grand avenue at a speed of about 50 miles an hour. One of 

the police officers, who came to the scene of the collision after 

the accident, testified that the fromt wheels of the strect car 

truck were off the track about a foot, and that the rear wheels, 

while remaining on the track, were turned at an angle. 

At the close of the case beth sides tendered instructions, 

but the court, without censulting ceunsel, rejected certain in- 

etructioas and modified others, and it is argued that the charge 

thus given the jury, uader the sharply conflicting evidence in the 

case, resulted in a verdict for defendants. fhe instruction most 

séericusly criticised is No. 17, which was given in lieu of defend- 

ants' tendered instructions Mos. 5 and 6, and reads as follows: 

“On Wovember 26, 1933, the City Ordinances of the City 
of Chicago then and there in full foree end effect provideds 

"tSection 78 (bv) -- When a street car has started to 
¢ross an intersection, no operator shall drive upon or across 
the car tracks within the intersection in front of the street 
caret d i 

"The Statutes of the State of Illinois in full ferce 
and effect on November 26, 1935, provided as follows: 

"(No person shall drive a motor vehicle, upon any public 
highway in this State at a speed greater than is reasonable and 
proper, haying regard te the traffic and the use of the way or 
#9 as to endanger the life or limb or injure the property of 
any personet ; 

"The jury have a right to and should consider the facts 
in this case in the light of the above laws which were binding 
upon the parties in this cass. 
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It is argued that no instruction upon the ordinance of 

the City of Chicago should have been given ai ail, inasmuch as 

the evidence definitely showed that the ordinance was 10% violated, 

because Boldeke did not drive the automobile upon or across the 

ear tracks within the intersection in front of the street car. The 

only thing prohibited by sec. 74 (b) ef the ordinance incorperated 

in instruction No. 17 is that “no operator shall drive upon or 

aeress the car tracks * * * in front of the street car," and it is 

not contended by any one that Boldeke violated this ordinance, «and 

therefore there was no evidence to which the ordinance was applicablee 

The giving of an instruction not based on the evidence was held to 

be reversible errer in Thomplsen ve Andrews, 243 Ills Apye 438. In 

that case the court said (p. 442): 

"We are of the opinion that the giving of the instruction 
above aveted was reversible errore There Was no cylidencs upon 
which te base it. An instruction which tells the jury that if a 
certain fact exists yvirtuclly telle them thet there is cyvidenee 
from which they can find that fact, and if there is no such evi- 
denee, the instruction is calewlated to mislead the jury, end is 
erroneous e* 

To the seme effect are Garvey ve Chicago Railways Coe, 359 Ill. 

276, end Clark ve Public Service Coss 278 Ille Appe 4266 

There is, however, a more serious objection to instruction 

M60 17% The lest paragraph thereof advised the jury that it had. 

the right to and shovlé emeider the facts in the case "in the 

light of the above laws which were binding wpon the parties in this 

casee" (Italics ours.) This left the jury to draw the only con- 

clusion which a leyman could poseibly draw, namely, that the mere 

fact of the supposed violation ended the case. It told the jury 

that it shovld consider the case in the light ef those laws "xhich 

were binding," and must have given the jury the impression that the 

ordinance and statute were more important rules of law than any 

ethers in the case and governed its outcome. The law is well 

Settled that violation of an ordinance or statute is only prima 
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facis evidence of negligence. We find in defendants' brie? no 

autherity approving an instruction similer te Hee lv. Deiendants 

geek to justify the instruction, but we think it wae misisading 

ana improper e Defendants! tendered imstructicns Hose 5 and 6, 

Waieh the court refused, indicate that their counrel hac the correst 

rule ef Law in mind when they asked the court to charge the jury 

that the vielation of a statute or ordinance is merely prima facie 

evidence of negligence and that the jury must find that the violation 

eaxeunted to negligence which proximately contributed to the collisione 

fendered instructions Nos, 8 and 6 also distinguished between the 

cases of the driver, Boldeke, and plaintiffs who were passengers, 

a distinction which is entirely ignored in instruction Woe 17. Under 

the instruction as given the jury wes told that the laws were bind- 

ing om ali the parties, and that if Boldeke violated either the 

ordinance or the statute, ipso facto, none of the plaintiffe could 

recover. This is not the lawe The question of the care and caution 

imposed upon the passengers in the car was not taken into considere 

ation, notwithstanding evidence addused by plaintiffs that Valentine 

Muoller, Whe was riding in the front seats saw the street car as the 

automobile neared the intersection, and said to Boldeke ‘there is 

a street car coming,” to which Heldeke replied *I know it.” 

Defendants argue that thie instruction was cured by other 

instructions, and specifically that instruction No. 7 stated the 

correct rulee instruetion Noe 7 was proper so far as the driver 

Was concerned, but did not take into account the rights or liabilities 

of the cther passengers. As to the driver the jury could not very 

well follow both instructions Nose 7 and 17, because they were con- 

flictinge 

in Gorrell ve Fayson; 170 Tile 213, plaintiff seugh’ to 

escape an erroneous insiruction on the grownd that a correct 
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instruction had been eiven at the request of the defendant on 

the same subiect- The court there seid (p- 219)32 

"We do net think it can justly be said that the defeats 

in seid third instruction were cured by instructions given at 

she request of the defendant. Im such a case it was not suffi- 

cient, as we have heretofore said in other cases, ‘that some of 

the defendantst instructions mey have stated the law correctly» 

% © *® Plaintiff's instructions should nave done the same thing, 

60 tnat the jury could not have been misled by considering oe 
pet or the other of the charges given.*" 

in Counseiman ve Collins, 35 Ill. Apps 68, the court said 

(pe 7O)s 

"That for the appellants the court gave a counter-instruc- 
tion is not an answer to the error, as it camot he told which the 
jury regarded, if either." 

In cases where the evidenee is conflicting as to negligence 

end contributory ucgligenee, the courts have repeatediy neid that 

the instructions should be plain and free from doubt and should 

announces legal principles so that there could be nso question in the 

minds ef the jurere as te the law. (Herring ve Co & Ae Re Codey 299 

Ihle 214; Williams v. Penusylvenia Re Coe, 235 Tlle Appe 49» 55e) 

And in eases where the evidence is close if there ate eny errors 

thet micht have been prejudicial the Judgment muct be reversed and 

the cause remended. (Anlicker ve Bretherst, 329 111. 11, 163 imvender ed 

¥» Chicago City Re CO, 296 Tlie 284, 286.) The court in this case 

eovld have obviated the necessity for « retrial of the case by giving 

the instructions tendered by both sidee, which were based upon approved 

authorities. Some of the ctiticiem made of cther inctructions given 

is well taken, and the court improperly refused toe give plaintiffs' 

instruetion Noe 2, which defined the burden cast upon the various 

Plaintiffs as to the exercise of due eare and exution. However, we 

sexchesd that these errors wiil not be repeated upon retrial of the 

ease and deem it wimecessary to discuss these various instructions in 

detaii. lefendants' counsel argue that no other verdict could have 

resulted from the evidenee, but we have examined the recerd sufficiently 
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te feel satisfied that the evidence was sharply conflicting ou 

several important issues, and that it wee thereiore of paramount 

importance that the jury should have been instructed clearly ané 

fully as to the law. The judgment of the Superior court is 

reyersead aud the cause is temanded ior a new triaie 

JULGHENT AGVSRSED AND CAUSE REMANDED. 

Sullivan, Pe Js, and Seanlan, Js, concUre 
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APPEAL FROM MUNICIPAL 

COURT OF CHICAGO. 

39106 

IVAN BARTON GOODE and BERNARD LEWER ) 
(plaintiff and defendants below) » ) 

Appellees, ) 

) 
Ve ) 

) 
HOLLAND MOTOR EXPRESS INCORPORATED, 
a corporation, dala and 
plaintiff below), ps 9 0 I oe ‘e) 0 Tt Appellante 

MR. JUSTICE FRIEND DELIVERED THE OPINION OF TH! COURT. 

This appeal involves a collission between a Chevrolet 

automobile owned by Ivan B. Goode and g@riven by Bernard Lener, 

and the trailer attached to a truck owned by Holland Motor 

Express Incorporatede Goode brought suit for damages to his 

automobile against Holland Motor Express Incorporated and the 

latter in turn brought an action against Goode and Lener for 

damages to its truck. Two verdicts were returned by the jury: 

one in favor of Goode against Holland Motor Express Incorporated 

for $315, and the other finding Goode and Lener not guilty in 

the suit brought against them by the express company. Judgment 

was entered on both verdicts. ‘The express company appeals. 

The first count of plaintiff's statement of claim alleged 

neglisence; the second count willful and wanton conduct. The 

second count was stricken in the course of the trial and the 

court's ruling is assigned as ground for reversal. Wo question 

is raised as to the pleadings. 

the accident occurred August 175 1935. Goode's Chevrolet 

eutomobile was being driven by Bernard Lener in a southerly direc- 

tion on a two-lane concrete hichway, around a rather sharp curve 
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on Ue. Se reute 31, near the intersection of Riverside road, 

Berrien county, Michigan. Two other boys and two girls were 

alse passengers in the car. They were going to Benton Harbor 

te attend a moving picture show. The accident occurred between 

8:30 and 9:00 peme Plaintiff's witnesses testified that the 

Chevrolet was being driven between 30 and 35 miles an hour, and 

as they approached the curve the driver slowed ¢own to approximately 

25 miles an houre The truck was then st the other end of the curve. 

“hen the driver of the Chevrolet car was about 25 feet from the 

truck he noticed the truck was “cutting” the curve, and was approeach~ 

ing on the wrong side of the road. lLener pulled his car into the 

gravel on the right hand side of the highway and his car was struck 

by the trailer and turmed over om its side. ‘The evidence discloses 

that the truck traveled about fifty feet before coming te a stop. 

Defendant had oa different version ef the occurrencee Its 

Witnesses testified that the truck and trailer had pulled eff on 

the right hand shoulder so that the entdve Left side of voth units 

were 4 feet to the right of the center on its owm right hand side 

of the highway. The truck and trailer were about 35 feet long and 

the lights were lit at the time of the accident. The collision 

caused the two rear tires on the lef! rear wheels of the trailer 

to be blown out, the rims of the wheels were twisted and broken 

and the tall-gate of the traller was torn dow, 

One of the issues of fact thus submitted to the jury ws 

whether it wee Goode's automobile or the truck which was on the 

wrong side of the reade Defendant's witnesses testified that the 

accident happened before the truck reached the curve; that the truck 

Was going omly 15 miles an howr and had pullec off the pavement 

when it appeared to the driver of the truck that plaintiff's car 

4 Was over o the wrong side. This evidence, however, is contradicted 
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by Norman Dorgelo, one of defendant's own witnesses, who testified 

on cross-examination as follows: "QG» How far around the curve 

did the accident happen? Ae Practically to the very north of t ke 

turne® Goode'ts car was proceeding in a southerly direction, and 

if the accident happened at the north end of the curve, as borgelo 

testified, the truck must have traversed the curve before reaching 

the site of the accident. Another circumstance tending to show 

that the truck had entered upon the curve appears from the following 

guestions propounded te Dorgelo on direct examination: 

"Qe How fast were you driving along there, as you came 

around the curve? 

Ae Approximately fifteen miles per hour. 

Qe As you came up to the curve, did you observe any other 
traffic? 

Ae Yes, this Chevrolet comings 

Qe How far away Was the Chevrolet when you first saw 
it, from your car? 

Ae 150 feet 

Qe Did this car slow down at any time before the collision? 

Ae Yes, it may have slowed down to a certain extent." 
(Italics ours.) 

Dergelo's testimony is corroborated by his helper, who testi- 

fied that when they were 40 feet from the curve they saw the Chevrolet 

200 feet ahead, just entering upon the turne 

The guestionsof uegligence and contributory negligenee pre- 

sented conflicting issues of fact, which were submitted to the jury, 

and by its two verdicts the jury determined these questions adversely 

to the express company. One of the points made by defendant was that 

the verdicts of the jury are against the manifest weight of the « vi-e 

dence, but an examination of the record does not bear out this con- 

tention, and we would not be justified in disturbing the verdicts 

wiless reversible error was otherwise committed upon the trial. 

It is urged by the express company that the court erred in 
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refusing to admit in evidence two photographs purporting to 

represent the scene of the accident. The driver of defendant's 

truck, who had traveled over this road frequently, identified 

the photographs, but neither the photographer nor anyone 

was present at the time they were taken identified them, nor is 

there sny preliminary proof showing the condition of the read at 

the time the photographs were made. Turthermore, the photographs 

were taken by daylight, and the accident occurred at night, and 

Goode's counsel argues that much of the terrain as shown in the 

pictures was invisible in the dark and that the conditions were not 

the same as at the time of the accident. Goode also offered photo- 

graphs of the site of the accident, and the court suggested that if 

counsel would stipulate he would admit the pictures offered by both 

sides, but counsel for the express company refused to so stipulate 

and the court thereupon sustained the objection of Goode's coumsel 

to the photographs offered by the express company. Inasmuch as the 

necessary preliminary proof for the admission of the photographs 

Was not made, and some question existed as to whether they correctly 

represented the situation as it existed at the time of the accident, 

we think it was not error for the court to refuse to admit them. 

rnd er am eee 

Mansur Coe, 175 Ille Appe 240.) 

It is further urged that the court erred in refusing to suh- 

mit the willful and wanton count of the complaint to the jury, but 

we find no competent evidence of willful and wanten conduct, and 

therefore we think this count was properly withdrawn. 

The principal ground urged for reversal, and in fact the 

only one stressed upon oral argument, is that “there was no competent 

evidenee as to the market value of the demaged automobile or the 

reasonable cost to repair ite* it was Goode's comtention that his 

car was damaged beyond repair and that he had to sell it as junk, 
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He testified that “the whole thing was like a twisted Reap of 

junk." "Q. Whet disposition did you make of the car? Ae ft 

attempted to get it repaired; they wanted, maybe, 2350 to fix 

£t." Goode was alzo asked whet he did with the car after the 

asecident, an@ he steted thet he sald it to a junk man for &560, 

The evidences snows that the front part of the Chevrolet Was twisted, 

the motor was bent, the lamps were off, the cylinder-head wes 

emeashed, 211 the wheels were broken off, the bedy of the car twas 

out of shapes, the frame bent, the front instruments, headlights, 

bumper and radiator were damaged. Tyo used car dealers testified 

on behalf of Gooée that the reasonable valuc of a 1935 Chevrolet, 

in good condition, wes between $375 and $395. The jury evidently 

aceepted the lower figure and deducted therefrom the S66 for which 

the damaged car Was sold, returning their verdict for plaintiff in 

the sum of $315. <Gecde's evidence that it would have cost $356 to 

repaiz the car, taken together with the evidence as to the condition 

ef the car after the accident, would seem to indicate that it was 

almost completely destroyed, ond that it was only a "twisted mags 

£ junk" after the accident. The correct measure of damages was the 

difference in the value of the car before and after the accident, 

and sufficient evidence was submitted te the jury on this question 

to sustain the verdicte 

Lastly, it is urged that the court erred in giving plein- 

tiff's instruction Noe 22, relating to the measure of damgene This 

instruction advised the jury that it might teke into consideration the 

evidence, if any, as to the difference between the fair cash market 

value of the automobile before the collision end the fair cash 

Market value after it was damagede The express company's counsel 

does not question the rule laid down as to the measure of damage, 

but argue that there was no evidence upon which te bese the in~ 
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struction. We have already set forth et sufficient Leneth the 

evidence which we think justified the court in giving the ine 

struction, aud therefore further discussion ef this peint is 

unre cessarye 

fhe case was faiviy tried, amd the conflict in the evi- 

dence upon the two prinsipal issues, mamely, negligence am demages, 

were submitted to the jury wumder proper instructions. The jury by 

both of its verdicts found the issues against the express company, 

and we find no convincing reason for reversal. Therefore the 

judgment of the municipal court is affirmedce 

APY DRUED« 

Sullivan, Pe Jes ad Scahilan, Jey cOncire 
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CLAMEMSY, se OTH OM, 
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Appellants 
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APPEAL SP OM SUPIMIOR cower, 

CRAM? GONPAIY, @ | Acomplia: by 

eorpornticnas 
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Appel lees - 290 1 .A. 601 

Bie SGNTICR FALERD VIVID THA OFPINTGd OF THE CAP Te 

Caribe. Pubottoms plaintiii,s wae struck aud injured by 

defendant's automobile while oreseing a busy street intersection 
imu Shigege July 25, 1933. “he brought suit and on the firet 

trial had » werdiet ond judgment, which exe reversed and remanded 

Gh appesl becouse ef the lapreper aad prejudicial remarke ef the 

a ini Scam aay 

a 

trink court, without any diucuswion or finding se $0 the foots or 

the question of Liability. ‘he camer noe comes up om her append 

from a judgment in faver of defondent exterot purewmt to the 

soaurt's peremptory instruction at the oclewe of wleintiffs ease. 

The sole quevtion presented ie whether plaintiff mde « 

gts fngie ease, vhowing (1) that ot and tomediately prior to 

the time of the secident whe was im the cuereiee ef ordinary enre 

end eoution for her oom sefety; anf (7) that the drivor of defend} 

ant's eny wes guilty ef neghigonoes 

Urhefly etateds 4¢ apoeure from the «videnes thet plain~ 

tiff, a trained murce rewiding in Ute Louis, attended the vorlé's 

Yaiy in Chiesce during the sumer of 1933. im the eaxly ai teruson 

et July 23, walle walking aerth oa Vinthrep avenue across Srauvilie 

avenue she wan otruek by ¢efeadent's swatemebiie, belag driven by 

% one Pick. Sinintisf hed Just cmerged fram a “olgreen drug sters 

, 
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on the amuthwest ooruer ef the street Intersections The deer of 

the store in juat weet of the wmilidiag Line on “duthrep avenue. 

A Yellow taxier’ me parked ageinet the surb a Gracville sv entud, 

fneing envt, oven with or a little weet of the “inthrep svenue 

wubiding line. 

Piointiif's versio of the securreie¢e, av taken fro her 

abetract of records io as Teliowss 

“shen I game out of the érug etere, I wont northe I walked 
te the of the curd on Oranville in frunt of the drug stores 
Sens | be the curb on the south alde of Grenville. “hen 1 
Funghad tie dure; I giansed $0 the right ané then the Left. thea 1 
leoked te the left, | exw a Yollow Sab. 16 woo wtanding etills The 
tah Sie next to the curb and eee Oe it wae approxcimately 
a couple of foot weet of me. “hen f sew the Fellow Cab «tnnding 
hare x aterted acrose the seanaes ll 3, wae about elent or t on 
feet the etrest an’ beyond the onbs I sew « our coming from my 
heft. I do aot mew where £5 oome framy Dut 1% com down the otrecte 
it wae goime due erete TF cuews I wee @ BL frishtened., Iwas etreack © 
wy the vicht front fenders 1 wae knocked com." } 

Oa oresoeomemination aye tectified an fallewe: 

"She interval between the time I ecw the car thet etruck oe 
an the tine that 1t oxm in conteat with mo wen possibly thrve or 
our seconds, maybe tua, IT. *% » maybe one. I cnn rnewber 
t heaiteted & Bite thon i firet aan ear 4% wns the length of 

enh O¢ more fron we. The one was ening not. “hen the gar 
strwek me I wis in chowut the center of the otreot.* 

Phasimtirct testified that on the former trial of thie cause 

ghe wan sacked, “You were facing north when you glanead to your icrsr* 

ond ehe muawered, “Yous sir"; that she wae then avkeds, “that did you 

wee when you gleneed to your Left?" ant she answered, “A Yollow oab 

perked in front of the érug stores I was preotigeliy in the micdle 

or the stroct when 1 firet one the care* 

The only other cocurrence witness wee Jomeu Ge Patter oon, 

sheuffeur of the Yellew cab parked ot the ourb. He testified as 

fellows + 

pylon iggy Ly oy dala ena gel Gramville end 
ER re: 

I woulen'’¢ wast Semel, 
The < of the ¢rug stare io sieht 

* is ‘Skies ook Seek cam on canoe 

: i i oS tes dour aban 
i aL Sastee destruc Hh uae stcks nent tn ae ooalke Gok on 
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Gyrauwilles “nile i wae witting in my cots i firwt ane the 
panintit?’ coming out of “algreci's drug atere. i would say tho 
sidewalk iu sBout twelve to fitteen feat wide. he started marth, | 
®& Little to the east. Ghee gust walkec right along. Ghe wos 
iu the center of me Stes ee wae smat five fect te the enat 
of the fremt of my gab. © gp for « scoond or so there on 
the auree che didn’t do anything ri there. ‘he then ste 
jute the street and she sort ef qised around 49 the weate { 
started te Walk mort. “hile #he wee waliting north. & @Rr one 
éown the otraete The firet titing I noticed «au tims i the 
Ses on the ear + Ghent heard the trakea, ies Aubot tom 
wee beyond ay aad. avout three foot, hich would meke 14 about 
Sin er sight fect fram the ourb. I euw the eur strike bere. I Just 
mow the oar 2 the ahde of oxb.s “hen I heeurd the brakes, 
ieoked gut at Zise Myubottiaa and I ea the right front fonder, or 
opine of the gar that wae re iy gant strike her and whe wert of 

@ bit tryime te puck her way off Like ant 
dantiy fell to the yo wien the esr ame te a step. The 

oe ae to # etop right after Senne Bees The froat end of the 
eax vam about a oar length «ast ef the arose~walk; that is» the 
erosnemik thet rune north and south oa /dnthrop. 
= couse oan Se our —_, axe 2t 6 the olde ef my 
goulen?t oo: ow tt t¥ovel more thon fifteen fect. Wa. fhcured 4 it 

ce 
the tint! heart the sound ofthe brakes {ci not hear Us 
soul ef ey horn or bell or anyéhing @ tet kind.* 

it Was agught om cress-emdzination te show that upon the 

first trial Patternsan hed teatifiecd thet *she did mot Leck te right 

ay left as she stepped into the strect ***," and that *she wae vert 

of preeseupleds* oud thet he signed « statement to dais effect. It 

was the purpose of thie eroao-asumination © impensh Yattercants 

fectimenye Avovelne thet there «ex come diverspency between hie 

testimony on the firet} en¢ segad trisla, it would merely co te the 

aredivility of the wituces and peueive « omelderntion of the wedoht 

‘ef the textimeny. 

‘the low is well settled that contrimitery negligenee io « 

@aontion for the jury, «xcept when ite exivtenee de se alear thet 

no reesomable winds eul¢ com te a contrary conclusion. (Keg ve 

Ghty of oRicapes, 199 Tile Appe 505% lamdguist ve Chicnce Pyte Cory 

395 Ills 106.) Feviewing courte cannot weigh the teotimeny in thie 

®lees of caves, but may puss anly upon the question whether or mot 

there in auy « videnee in the receré whiehs uith oll ite reasoncble 

inferenees, tends te cuppert the cause of action. Thin rule is wei. 
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stated in the lendimg ence af Liwhyrs Moveli1 © 1dbby we Sook, 222 

tile 20¢, where the court ani¢ thet in paesime up «a motion far 

® poremptery instruction the question of the preponderance of the 

evidenes done not orise <t all. The court aoutinues (pe 215): 

*tyidenugs Tairiy i ‘o proewe the @oemse of cotion sat 
out in the deqlaration may be the tentimeny of ene witness onli, 
eed he may be directly geatradiated by twenty vi aeenene ef #qunl 
or aren ter eredivility; @t411 the metion must be dumieds aad if 
@ werdiat for time plnintis? fellow, the qucetim whether it is 
meuifeutiy against the sweicht of the evidenee ia ter the trial 
eourt upon motion for & Sew trigl, Gud», in the overs of that motion 
velng ererruled and ao Judgment euterec, for the Appellate Court upan 
error properiy accigued. 

‘thea a wetioa for a pexampt instrugtion ie made the 
defendant, 12 the eourt ix of the opiuien that in ence a verdiet ia 
returned for tho pleiutity 46 muct S eet seide for sant of 
evideage in the recerd to sustain ity s verdict showld te ¢ircs 
if the court is of the oplaies that there is evidenee in the recard 
whieh, stonding alone, is sufficient to auxtaim sush a verdiets, but 
that such « verdiats te fs returned, must be set aside beesuse againet 

denied. "© To hold othervice is to deny to plaintéf! the rit of 
trial uy jury." (2 om urs e) inal - 

Thies test has singe boon eoneistently followed by reviewing omartas 

amé 4¢ therefere becomes a question whether there is omy evidame 

in the record which, with ail ite reosmeble infersnmees, toms te 

mstuin the cause ef sotion. In order te msintain her caeo it we 

of ewurse neceusary for plaintiff to chew that ot and immediately 

prior to the accident ane veo in the exercia, of ordinary eure md 

oxution for her om ecfety. Although her oom toetimeny iadieates 

thet she ¢i4 not lock ofter stepping fran the curbs beyond the 

Yellow eat, there ie the testimeny of Fattersan te the offeat that 

*ehe then stepped inte the street and ohe sert of qused sreund te 

the weet.” It wan for the Jurys wider proper instrustions, te 

éeteruine whether er not this constituted due care and soution on 

the port of pledntiff. sa steted im the Liber, Bedell) & Libs 

Gok entes supra, “if x wortiet for the plaintiff follows, the 

queution whether it io manifeotly aguinet the wight of the evidense 

ie for the trial court upen motion for « mew triale® Tt muet be 

eenecded thet the evidence tendine tv aupport the allegation that 
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Pleintiff waw in the «wercice of due gore cad eaution ie quite 

squnty} aowerthelesc, plointiff was entitied te haye the evidenee 

of Patterson eulssltted to the Jury for considerst Lat. 

inesmugh oo the anune wild haye to be eguin retried, a 

refrain from aay cument on the evidonee relative to the negligenes 

ot defeadent's driver. “he court shquld heye demiec the motiou 

for a poxvemptory tnctrustion ant required defendant to interpose 

ats defense. “ thick thet justics will be better served by a 

vetrial of the qousee Therefore the fudguent of the Ouperiox 

equrt is yeyversed am) the anuse is eamenied for a new triel. 

FOEMRST PRVONSTD Act SAMSR YOMAME De 

Owhlivens P+ Jo, ond “Gaonlans Jes conor. 
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JOHN JEFFREY, ) 
Appellant, 

Ve APPEAL FROM CIRCULT 

HUBBARD WOODS TRUST & SAVINGS COURT, COCK COUNTY. 
BANK, et ale, CHARLES He ALBERS, 
receivers 

4 5 - 
Appelleess vad y U lL ae 7 0 2' 

MR. JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT. 

John Jeffrey filed an amended bill of complaint in the 

circuit court against Hubbard Woods Trust & Savings Bank and 

William Le O'Connell, as receiver of the bank, to which the 

latter interposed a general and special demurrer. Upon O'Connell's 

- death, Charles He Albers was appointed as successor receiver, and 

it was ordered that he be substituted as a defendant. Albers 

adopted the demurrer filed by O'Connell, and upon argument the 

court sustained the demurrer and dismissed the amended bill for 

went of equity. This appeal followed. 

It appears from the amended bill that November 1, 1926, 

complainant and the Hubbard Woods Trust & Savings Bank entered 

into a lease to the bank for a period of ten years, at a monthly 

rental of $373.33, and the lessee agreed to purchase the premises 

during the term for $70,400, upon giving sixty days' notice of its 

intention so to purchasee The bank entered into possession of the 

premises under the lease, and continued in possession until the 

receiver was appointed. 

February 7) 1932, the auditor of public accounts closed 
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the bank for examination and inspection, and thereafter numerous 

conferences were had between the bank officials, its depositors, 

its stockholders and the auditor, with the view of reaching some 

agreement whereby the bank might continue in business or be liqui-~ 

dated to the advantage of all concerned. April 4, 1952) a meeting 

was held between Frederick Dickinson, Edward Ae Anderson, Joseph 

Ce Cormack and O. Laser, representing the bank and certain depositors 

and stockholders, and the complainant, at which it was represented to 

complainant by Dickinson, acting on behalf of the bank and the s tock- 

holders, thet he had been assured that the Reconstruction Finance Cor- 

poration would make a loan by which the depositors would receive 80% 

of their deposits immediately if the stockholders would at once advance 

$30,000 in full of their liability as stockholders of the bank; that 

the depositors witks meaner 80% of their deposits in lieu of their 

entire payment; that there would be no suit for directorst liability; 

that the good mame of those associated with the enterprise would be 

preserved and the bank would either liquidate or continue, as was 

deemed best; and that all the foregoing contemplated arrangements were 

conditioned upon complainant consenting to cancel his lease and con- 

tract of sale of the bank building. 

It is alleged that pursuant to these representations certain 

stockholders entered into a contract April 4, 1932, wherein they 

agreed with one another, and with any others who might thereafter 

become parties te the agreement, that the bank should be reopened for 

the purpose of securing from the Reconstruction Finance Corporation 

a loan of sufficient amount, which, together with the $30,000 to be 

paid by the stockholders of the bank, should be used for the purpose 

of paying the ereditors 80% of the amount of their claims, upon cer- 

tain conditions including the agreement of complainant that the lease 

and contract between him and the bank should be cancelled without 
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payment to him other than rent accrued, and specifying the manner 

im which the money to be derived from the stockholders and the 

Reconstruction Finance Corporation should be distributed. In said 

agreement the stockholders designated Edward Ae Anderson, Joseph 

C. Cormack and Frederick Dickinson as liquidating agents of the bank. 

it is further alleged that April 8, 1932, the stockholders 

executed a so-called collateral agreement in pursuance of said plan; 

which provided that the lease and contract between the ovmer of the 

pbuilding occupied by the bank, and the bank, should be cancelled, 

and that a new lease should be entered into, by which the bank would 

agree to pay to the owner any rent then due him, and rent at the 

same rate for such time as the liquidating agents might require the 

premisese The collateral agreement provided that complainant, a 

stockholder and creditor of the bank, would sign the stockholderst 

agreement of April 4, 1932, but would not be required to pay any 

amount toward the $30,000 to be paid by the stockholders and would 

release the stockholders from their liability to him as a creditor 

of the banke The collateral agreement further provided for the 

manner of disbursement of the funds raised, and after certain pay- 

ments were made, for payment to the complainant of $3,500. 

It is alleged that April 21, 1932, complainant was told by 

the liquidating agents, and particularly by Frederick Dickinson, 

representing the officers of the bank, that arrangements had been 

concluded for securing the loan from the Reconstruction Finance 

Corporation, that the stockholders had raised %30,000 pursuant to 

the plan, and that carrying out the plan successfully was conditioned 

only on complainant cancelling his lease and entering into a new 

lease; that complainant said to the liquidating agents and officers 

of the bank that he would not enter into the contemplated agreement 

unless the loan should be received from the Reconstruction Finance 
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Corporation, and the creditors had agreed to take’ 80% of the 

amount of their respective claims, end that he was assured that 

all the necessities for such agreement had been complied with 

except the action required of him, the complainant, and that 

there was no doubt of the success of the plan; that in full re- 

liance upon these statements, and in consideration of the carrying 

out in full of the plan of reorganization, complainant, April 22, 

1932, made a new written agreement under sésl with the bank and 

the liquidating agents, whereby in consideration of the rents 

therein reserved and the covenants and agreement contained in the 

stockholders! agreement of April 4, 1932) and the collateral agree- 

ment of April 8, 1932, to be kept, observed and performed by the 

lessees, complainant cmncelled the lease and contract executed 

November 1, 1926, and leased to the bank and the liquidating agents 

the said premises for a term “commencing on the day the liquidating © 

agents inform the lessor in writing that they desire to take possession 
Finanee 

of the premises immediately after the loan from the Recostruction JS 

Corporation * * * has been consummated, and ending at the expiration 

of ninety days thereafter." By this agreement lessees undertook to 

pay as rent $228.33 per month, and it is alleged that all these things 

were done before any suit was brought to close the bank and before he 

appointment of a receivere 

The amended complaint further alleges that the loan was not 

secured from the Reconstruction Finance Corporation, and none of 

the undertakings required Of any one other than the complainant 

were fulfilleds that a receiver was afterward appointed for the 

bank; that the oxeditexs did not accept 80% of their deposits in 

fulls that the stockholders were sued for their full statutory 

liability to the creditors of the bank; that the taxes were not 

paid; and the premises were never taken possession of by the Liqui= 

dating agents. After the receiver was appointed, he elected to 
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disaffirm both contrzets with Jeffrey. 

It is alleged that the representetions set out were nade 

in such a way that complainant was deceived as to the bank and its 

agents' ability te carry out the pian of reorgenization; that the 

representations were made recklessly and without lmowledge as te 

whether they could be carried out or mot amd for the purpose of in~ 

ducing complainant to cancel his lease and contract and thereby lessen 

the liability of the bank end increase the amount to be paid to the 

individual depositors, and te reduce the amount of liability of the 

stockholders of the bank, and that such representations constituted 

a fraud upon complainant, or "at the minimum a misteke of fact. 

The amended bill sought to have the agreement of April 22, 

1932, and particularly so much thereof as cancelled the lease and 

contract of November 1, 1926, set aside, by reason of the fraud or 

mistake by which complainant was alleged to have bem induced to 

enter into the lease, and that he recover his damages for the period 

of the contract of November 1, 1926, when the agreement should have 

been restored to its full foree and effect as an obligation of the 

banke 

In addition to the general demurrer interposed, the following 

points were assigned as ground for special demurrer: 

(a) That the amended bill sets forth a purported breach 
of contract, and equity will not grant the right of rescission 
for a mere breach of contract; 

(ob) that the amended complaint alleges a purported failure 
to perform on the part of the various defendants, but does not allege 
fraud, mistake, undue influemce, etce$ 

(c) that William L. O'Connell, receiver, was not a party to 
on Mae the purported agreements, and therefore was not liable there- 

(@) that the receiver rescinded and denied liability under 
the lease of the bank to complainant; 

(e) that the purported contracts are complete and embrace 
vo a understandings of the parties, and camiot be varied by parol 
evidence; 
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“be 

(f) that the cancellation of the lease of November 1, 

1926, was by the voluntary act of complainant, and was not 

effected or influenced by any fraud; and 

(g) that complainant has an action at law and not in 

equity for rescission. 

Complainant proceeds upen the theory that his proper remedy 

is by bill in chancery to cancel the contract of April 22, 1932, be- 

eause of fraudulent representations alleged to have been made in 

inducing him to cancel the agreement of November 1, 1926, and te 

enter into the subsequent agreement; that “after having done co, 

the court should proceed to do complete justice by swarding him 

compensation for the breach of tne contract revived by such can- 

cellation in so far as in the present situation equity has such 

power." 

The principal question involved is whether thé amended com- 

plaint sufficiently sets forth such fraud or mistake of fact as to 

afford complainant the relief sought. It must be conceded that wi th- 

out proper and sufficient allegations of fraud or mistake of fact 

complainant camot maintain the amended bill. ‘The only allegation 

charging fraud or mistake is based on that part of the amended bill 

which alleges that Dickinsem represented to complainant 

"that arrangements had been concluded for the securing of the loan 
from the Reconstruction Finance Corporation; that the stockholders 
had raised $30,000 pursuant to the plan, and that carrying out the 
plan successfully was conditioned only upon complainant cancelling 
his lease and contract of sale with the bank and entering inte 2 new 
lease in accordance with such cancellation and as a part thereof; 
that plaintiff informed the said liquidating agents and the officers 
of the said bank that he did not desire to interfere with the 
reorganization thereof, but could not enter into such an agreement 
unless the said lean should be received from the Reconstruction 
Finance Corporation, the ereditors of the bank agrecd to take 804 
of the amounts of their respective claims, and the entire amount of 

$30,000 be raised by the stockholders, and the said plan carried out 
in full; that he was assured that all the necessities for such 
agreement had been complied with except the action of the complainant, 
and that there was no doubt as to the success of the plan; that said 
Frederick Dickinson, in the presence of the officers of the said bmk 
and the other liquidating agents, stated that he had been assured that 

the Reconstruction Finance Corporation would wake a loan of the 
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requisite amount to carry out the plan. * * *" 

The foregoing representations are alleged to have furnished 

the inducement for complainant's entering into the agreement of 

April 22, 1932, which cancelled the existing lease md contract of 

November 1, 1926.6 However, the agreement of April 22, 19325 ree 

cites that it is made in consideration “of the rents herein reserved 

and of the covenants * * * herein mentioned, and contained in a 

certain stockholders' agreement, dated April 4, 1932, in a certain 

stockholders! collateral agreement dated April 8, 1932, to be kept, 

observed and performed by said lessee," and it provides that the 

lessee is to take and hold the demised premises “commencing on the 

day the said liquidating agents informed the said lessor in writing 

that they desired to take possession of said premises immediately 

after the loan from the Reconstruction Finance Corporation, referred 

to in said stockholders’ agreement, had been conswmatede" Neither 

of the stockholders agreements, in consideration and in pursuance 

of which complainant entered into the contract of April 22, 1932, 

recite that a loan had been secured from the Reconstruction Vinance 

Corporation, but on the contrary, these agreements were made "in 

order to further aid the reopening of the bank for the purpose of 

secuting a loan * * * and the payment of * * * $30,000 by the s tock- 

holders of said bank." These circumstances, taken together with the 

representation that “complainant had been assured that the Reconstruction 

Binence Corporation would make a loen of the requisite amount to carry 

out the plan," rebut the allegations that complainant “was assured tha 

all necessities for such agreement had been complied with * * *," and 

“that there was no doubt of the success of the plan." Complainant was 

& business man and had participated im some of the conferences held 

from the time of the closing of the bank to the date of the contract 

of April 4, 1932, and was thoroughly familiar with the proposed 
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reorganization plan. The subsequent agreements were the result 

of these conferences. if complainant had wished to camcel the 

lease of November 1, 1926, and execute the contract eof April 225 

1932, omly upon the express understanding that the agreement would 

pe void if the plan of reorganization were not consummated, it 

would have been a simple matter for him to have so provided in the 

agreement. It is apparent from the allegations, when taken to- 

gether with the plain previsions of the various agreements, that the 

Statements alleged to have been made by Dickinson were not represen- 

tations of present or past facts, but rether of events which all 

parties hoped and believed would happen in the future. The amended 

bill does not deny that “Dickinson had been assured" that a loan 

would be made, nor does it challenge the representation that the 

stockholders had raised $30,000 pursuant to the plan. if Dickinson's 

statements were honestly made and in good faith, the succese or 

failure of the plan would not make the statements fraudulent. 

(Miller v. Sutliff, 241 Ill. 521.) 

The law applicable to proceedings based upon predictions 

and promises similar te those alleged to have been made in this pro- 

eeeding is fairly well established, and is well stated in 26 Corpus 

Juris, pe 108%, sece 26, as foliows: 

"an actionable representation must relate to past or existe 
img facts and cannot consist of mere broken promises, unfulfilled 
predictions, or erronecus conjectures as to future events. PFredic~« 
tions as to future events are ordinarily regarded as nonactionable 
expressions of opinion upon which there is no right to rely, and 
Ovviously cannot constitute fraud where made in the honest belief 
that they will prove correcte Thus actionable fraud cannot be based 
on erroneous predictions as to the future conduct of third parties." 

It is further stated, on pe 1090 of the same section of Corpus Juris: 

"Since the failure to perform a covenant does not relate back 
to and render the seme fraudulent, redress for fraud cannot be sccured 
for mere breach of contract, and this is especially true where the 
agreement was made in good faith; and in suchcases the proper remedy 
is an action on the contract." 

Complainant argues that in chancery it is not essential to 
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the eancellation of a contract for fraud that the party making 

the fraudulent representations kmew them to be false, even though 

puch knowledge is necessery im an action at law for fraud and de- 

eeit, and his counsel cite and rely om Gale v. Mumdy, 269 I11l. 142, 

and several other Tliinois decisions. Holding as we do that the 

allegations of the amended bill do not constitute representations 

as to past or existing facts, or that they were falsely or fraudue 

lently made, these citations have no application to the circumstances 

of this ensee The law is well established that equity will not 

agsume jurisdiction for e mere breach of a contract (Stewart v. 

Mumford, 80 I11. 192)3 therefore if complainant has any romedy 1t 

lies in an action at law for breach of the agreement of April 22, 

19326 

The plain facts of the case as disclosed by the pleadings 

in question show that complainant, whowas the lessor of the premises 

occupied by the bank and a stockholder and ereditor thereof, partici- 

pated in conferences together with officers of the bank, other stock- 

holders and creditors, to evolve a plan for liquidation or reorgani-~- 

zation of the bank to the advantage of all parties concerned, by the 

terms of which, if the plan was successfully consummated, he would 

have been exonerated from his stockholders' liability and would have 

procured a now lessee or the possession of the demised premises. 

Aseording to the allegations of the amenced bill, he was fairly con- 

versant with the negotintions by which all parties sought te make this 

plan effective. ‘“e must assume from the aliegations made that the 

stockholders raised the requisite $30,000, and that the plan failed 

only because the loan was not procured from the Reconstruction Finance 

Corporation. ‘the agreement of April 22, 1952, embraced all the umder- 

takings of the respective parties, and is not rebutted or impeached by 

the allegations of the amended bill. it cannot fairly be held under 

: 
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the allegations of the pleading that complainant was misled by 

any statements made, nor can it be said that there was such a 

mistake of fact, within contemplation of law, as to justify a 

rescission of the agreement. ‘“e think the court properly 

sustained the special demurrer filed. Therefore the order dis- 

missing the amended bill of complaint for want of equity should 

be affirmed and it is so ordered. 

AYFIRMED « 

Sullivan, Pe Jes and Scanlan, Jes Concure 
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KATHERINE FECasY 
(Plaintit’) Appelless 

2 / 
) 
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Ve ) 

GHEOTER Re DAVIS, Receivers 
a4 

APIRAL FRG SING? 

of SELLEW & JOIST; and C 2OUNT, COOK comrey 
THRUST COMPANY, @ tions lest . 

De Re 

CHEST He DAVIS, Receivers 4 9 O T.A; 6 0 ae 
and Heary , Y Ae SRLLG and PRED Ac 
THA, copartnerss doing 

} 

WRe TUSTICOR SGAMLAM DELIVERED THR OFINION GF THE COURT. 

Katherine Feeney sued “Chester R. Davle, Reeciver}* Thomas 

A. Sody; Meury A- Sellen oad Fred A+ Johnson, copartnsre, doing 

wouiness under the firm name and etyle of Sellen & Johnson; and 

Coty Trust Gempanys, a corporation, for damages alleged to have beon 

sustained by her, by falling upon a stairway of a building alleged 

to hewe been managed and operated by defendants. Cody Trust Company 

was subsequently diemiased out of the gase. In a trisl by the court, 

without a jury,there wae «a finding of guilty ageinst defendants 

“Cheater NR. Vavie, Reasivyer,” Thomas A» Cody, Homry A+ Sellen and 

¥red A» Johneon, copartners, doing businesrn ender the firm nome 

and etyle of Sellen & Johnsen, and plaintiff's c¢emages were azaeaned 

im the oum of $1,500. Judgment was entered upon the finding. Thare- 

after the Judgment as te Thomas A. Cody was vacated. “Chester i. 
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Devise, Reaeiyer,* Sellen, and Jehnsou have appealed. 

On April 199 1034, plaintiff was a tenent in the building 

known a9 4633 Seat Madison street, Chicsgoe i the evening of 

that éay, about mine o'clock, after visiting with « friend, 

Mree “ilsou, whe lived in the seme building, she left the lstter'a 

apartment in company with another friead, Kathleen Joyee, whe alse 

lived in the building. They left Mrpe “ileon's apertsient by the 

rear entrance, as saecess te thelr rucpective spartments was gained 

threugh the tome rear stairway. There was no bulb in the Light 

wogket above the ctaire and the stairway was very durk. In the 

wall ef the buildings, about ten feet from the bottom etep, there 

was * dim lamp burning, but there was a post between this lanp 

and the eecond, third and fourth etepa from the botiom, which 

cauteé a shadow te be cast upon these steps. As plaintiff proeesd}- 

ed dowa the atairway she had her left hand on the railing, er 

heanieter, and as she stepped she felt foreign objects wider her 

feet om the treads,» AS whe reached about the third step from the 

bettom ker left hand rubbed against} the wall,» as the handrail 

ended sabveut three atepa from the botta@a on the left-hand side 

eeing dewne 74  cnded four atepa skeve the bottam on the richt-— 

hand + “there were no hand rails on the Lower three steps." She 

than reached for the post at the right of the stairs and as she 

é1é 20 she ate pped on some fersign object and fell. The steps on 

that cide are very narrow arewund the post, not more than an ingh 

wide. it is « spiral etaireay. ‘The pleintiff euffered swrious 

injuries, but mo peint is made as to (in snmatt of the damages 

awarded » 

| Plaintiff contends that the defendemia ware segligent in 

«five particulars: 

5 *(1) the s was @f waeafe design due to the 
fast thet the steppe 2 around a newel post, in certain | 
Places, coming to a point 5 es saenk poate 
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“(2) the etairway wee net preperly lighted. 

"(3) The construetion of the stairway failed to eamply 
with paragraph (a) ef Section 1436 of Busch-lierustein Neviaed. 
Chiesee Code, 1931, in thet the steps were not at least three 
feet wide ae required. 

(4) The conetruction of the steimway did uot couply 
with paragraph (b) of Seation 1436 of Buseh-Hornstoin Revined 
Shieage Gad, 1951, ia that the atelrewy did not heve hand 
veils om each side as required. 

“(8) ‘the stairway wee unsafe because defendants peraitted 
éeorie and forsign subctance toe accumulate upen the steps .* 

Appellents Slien and Johaeon contend that "there is not a 

seintilia of evidence which ln any wy shows any relationship 

wetween the defendants, Sellen & Johnson, and the building wi thin 

whieh plaimtiff'su injury eaourred," and that there should have 

been a finding for thea. At the outeot of the trinl the following 

Stipulation wae entered into by plaintiff ane dofendantms 

CKATONINE FEMEY, 
Plaintift 

Wie Eos 340 23623 

SETRA Re DAVID, Regeiver 
wid THOMAS A, CODY, and 

lt ee hers Ce eet i ne 

o0-par by é pusiness uider 
the fivm meme ond style of 
Sellen and J¢ a 

"BELPULAZIGH 

"It 1D HORRY BTEPULATED AND A@umD by and between the 
parties to the above entitled cause, by their respective attorneys « 

"Lt IS PURTHER STIPULATED ASD AGREED by and between the 
ewbey x herete by their respective counsel that in « certain cause, 

t? Be-251676, a certain bill for receiver fileé on the 7th day 
ot September, 19492 and that Chester BR. Seavie, og-defendant herein 
was appointed as receiver on the 9th day of September, 1035 fer the 
promises located ut 4939 Veet Madiesn Gtreet in the City of Chiengs 
wi th go a sy of = receiver and au additional erder wee entered 
O1 the 27th da of Degembex, 1935 contiuulmeg the epooiniment af the 

Satay wos soscivat'end‘bal charge ef ihe sald tronites ts tak add . MAGS ms 
reoeiver on the 19th day of ‘Lhe LOS4. ns 

"FACLAN & KAPLAT amd ALPS M. Lose 
ATTOMUTSYS FOR PLATTS 

WWEENELL He SHARTSR 
ATYORMEYS FGR Borat} 
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I% ia elear from thie stipulation and the report of 

preeeedings thet the ence wau tried upon the theory thet Chester 

Re Pavia, Novalvyer, wae in s@le gharge of the building. We ovle+ 

denge Gas introduced by plaintiff that even tended to shew teat 

Thomas A, Cody or Sellen & Jehneon were in charge or conte el of 

the building at the time of the secident. All of the evidenge 

ofiercéd in defense was iatredueed "an behalf of defendent Chester 

Ms Gawle, Reselyer.® Plaimtiif, to support the judguent against 

the oOpartuership, relies e@itirsly upom an anower made by Fate 

Bens@n, 2 Witness called "oa behalf of cefoudant Chester EL. imviss 

Reaciyer,” whe testified, upon direct, that he liver? at the promises 

in queetion, that he wes a janitor by Occups tion, that he was em 

ployed by "Sellen & Johnsons” that he had been janitor of the build} 

ing for mine years ond was still im that position, that there sre 

seventy-twe filets in the bull¢ing, and that he took care of the 

wollding himself. Upen cress-examination witness wae not questioned 

by plaintiff as to whe employed him at any time. ‘the stipulation 

shows that Chester KR. tevie was appointed yeesiver om Septerber G,» 

19355 aud thet he wae still in charge of the premises, ao receivers 

on the day of the accident, April 1%, 1934. The trial commenced on 

Wovresber 15, 1935. Benson hed been janiter of the building for 

mine years. The transcript of his testimany, in se fax ee 1% re~ 

lates to hie auswer as to who employed him, has been “sorrected" 

by the trim] court simoe the recerd wae filed in this court. It 

seems likely that when Benson testified he wes employed by “Selles 

end Johnoon" he meant that he woe originally employed by them, as 

it in aongeded that the receiver wae in cherge of the building at 

the time of the eecident and the janiter of the premices would be an 

employer of the reseiver. Appellant “Chester h. Pavia, Roceiyors" 

admits in his brief that hes av receiver, operated the building 
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through his servantee “hea Selien and Johnson moved fer a fimilag 

im their fever at the comelucion of pleintitf*s evidenae, thore 

wag not a eeintille of evidense to shew that they were conunaceted 

with the management of the wuilding at the time ov the aegident. 

Ths imateaat conétentiou ef Selies and Jehnaen ia elicarly o meritorias 

ane» | 

Appellant “Chester Kh. Devise, Neeeiver,” sontends that “there 

ia me eyideuee tet Chester i+ “avis, the other defendant, owned, 

operated, managed, supervised or mointained the building known as 

4835 Yest Mecinon Otreet, in his individual capacity. Oa the cone 

trary, the record conclusively showe thet the building ms operated 

by him es receiver.” The follewing is the argument in suppert of 

this contention: "There i# mo evidence that Chester B. Davis, 

iméividuslly or in auy private capacity, owned, managed, poeseaced, 

supervised cr exntrelled the premises. The evidenge io directly and 

oonclusively te the contrary. * * 4 Freon the -tipulation it appears 

that Chester &+ Savile was appointed receiver im Gause ioe B«251676, 

im the Ciweult Court of Cook County, and that, ae such receiver, he 

was im poweesuien of the premises knows ae 4854 “est Madisen Street 

mt the time of plaintiff's fnajurye Gueh is the entire proof 

deseriptive of Davis’ roleation to the property. thig sult is net 

ene in rom againet the reocivership estates, or againet Chester BR» 

Devise, ae reoeivey. Chester i. Tevis individually wes made a party 

éefendant, the term ‘reselver' after his name being a mere matter 

of description. The eases uniformly held thet a title, appended te 

™ ome of a party te a law gults without the cenmecting werd tas’ 

HAG, and dote net make the ene oo dexoribed 

#& party te the action in hie effielal capseity. che sult is agalmet 

such « party as an individusl. * * * In the iastent appeal Davie 

| Was not sued ay receiver but rather as an individual without efi ieiad 
j 
a 
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or representative capacity» He defended hie righte as an indivi- 

dual and must therefere be lisble as an individual er freed entige- 

ivy from the apparent individual liability imyosed by the judgeunt 

below. * * * ly a reversal of thia judement can prevent a levy 

upon the oreperty ef Chenter ft. Cavyie. His only pessession of the 

premises was that of servants, employed by him ia hie capacity as 

reeeiver. Therefore, there can be no personel liability.* The in- 

Stent contention is plainly an afterthoughts and it is somevhat 

eurprising thet thie appellant, an officiel ef the sourt, in view 

of hie attitude in the trial court, would raise it. The soaplaint 

joins se one of the parties defendant “Chester KR. avis, Reeoivers* 

and charges that such defendant and others were "“epernting, managings 

cupervyieing and maintaining” the building in quection. The ommmone 

was directed te “Chester Pavia, Feoeiver," and the return of tho 

sheriff shows that the writ was served on defendsnt “Chester Devis 

Receiver.” Appellant's acunsel entered the appearance of “Chester 

Mavia, Neeeiver.* “Chester “avis, Peeeiver" answered the couplaint. 

A aunibor of motions were made in behalf of “Chester 8. Davia, Re~ 

eeivyer.* Ordera were entered upon motion of “Cheeter FF. Tavia, 

Reoeiver.*® Motions to find defendant “Chester hs Savile, Neseiyer," 

mot guilty were mada by hie counsel. deithor by plea, motion, nor 

@ugetetion, during the proceedings im the t rial court, did the re~ 

esiver raise the point he now urges, The instant appeal was token 

by “Chester 2. Davie, Regoivere” Appellant has eited certain saves 

te the «ffeot thet the additian ef the word “Heeaeiver,* without the 

eonneating werd "ag»” is morcly deveriptioa peregias, and dees net 

bring in question the rights ey liabilities ef « receiver in his 

effieinl eapaclty. There aro, ef gourze, cases to the contrary, 

Bee 85 C+ Te B8R+ “Gm, anlar, “Gaake v- Honretim, 146 Lille Apne 4Mke 

wherein it wae held that "Charles Nearetin, as Receiver," was merely 
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a better deseription of the real defendant than “Charles Henrotin, 

Beseiyer,”* and thet 14¢ 444 not bring imto the gaune a now party. 

Hewover, it in « euffisient answer te the instant contention to 

eay that in this suit it is clear that during the entire proseed- 

imge in the lower court appellant “Cheater KH. Davis, Reesiver»" 

treated the action az one ageinut him in his eff olal cspacity as 

a reoolwer in charge of the premises. The present contention thet 

he defended the ection against him “ae an individusi" is not only 

ctmpletely enewered by the recerd, but it is subject te the eriti- 

giem that it is necessarily based upon the theory that the receiver 

eamouflaged his real defense in the trial court. If he defended 

the suit .¢ an individual, as he new claims, why did ke offer evi- 

dence on behalf of “Chester Hh. Pavia, Keociver," to show that there 

Was no negligence in the manngement or operation ef the bullding? 

The transeript of the record contains the argument of the receiver's 

attorney at the conolueien of the evidenge. Novhere in hia log argue 

ment does he make or eugrest the point he now urges. Indeed, the 

argument io based upon the asoumption that the receiver was the 

landierd of the promises, and the point made was that the receiver 

Was mot guiity of any of the charges of megligenoe. ven if there 

were any merit in the contention that the use ef the word “Reeciver* 

without the connecting word “as* did net make Chester Kk» Davia a 

party to the action in his official capnocity, the reeciver has waived 

the point by hie eonduet. It ia oly fair te the reaviver te ey 

that the recerd shows that he defended the suit in the trial court 

ae the receiver of the premises. As we have herctofere etated.s 

the instent contention is on afterthought. 

| Appellate eonutend that pleimtiff ¢id net exercise due sare 

for her ow sefoty and that her injuries resulted from her eontrivu- 
q tory negligence. The trial court found ageinet this aon tention» and 
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we ayorove of the findings 

Appellants emitend that “none of the specific charges of 

negligence finds euppert in the evidence ner is any of them founded 

upon apelicable legal principles.“ Appellants have argued, at 

great length, the evidenee and the law bearing upon cach of the 

specific charges of negligenoe. ‘The follewing is the epiniom of 

the trial court in deoiding the ease: 

"The Court: Gentlemen, after plaintiff concluded her 
ease, I did net think a very strong case Was Gade Oube A —— 
facie ore, © of aqoured, was made outs but I rather theught the 
case weak, but that or of mine hae been changed by the witnesses 
ef the tiff and by the defendant. I think the last wituses, 
ode whadneatt. defendant's own witness, made out a perfect ease far 

utirer 

“aside from the question ef the structural defents ond the 
violation of the ordinanes, which undoubtedly this dees, because as 
far as the stairanses that are not enelosed, the erdinanes requires 
two hand relle, sui 1 do not think wo cam substitute a news) post 
for a hend rail. But sven if thet were to be regarded as the ter- 
minel portion of the stairway, there is net shy reason why, with a 
stairvay ye pat: as thie one is, particularly « hand reil on 
the left, showld end three atepe above the creund. But aside from 
thats Mre. Silem testified, and the blue print intreduced by the 
éefonésant illustrates 1t perfectly well, that the newel post canta 
a shadew asross the third step there, and she said, in additio te 
that, the licht dew below was in very poor emdition. 

"Now, here ie a bullding that was constructed with what is 
® tather dungerous staironse. dranting just beoowse 14 ie 6 commen 
method of constructions so particular commen law duty was owed te 
the plaintiff by the defendant to change the construction, 1+ was 
more dangerous than the ordinary etraight stalresses; but apparently, 
the orchitect felt there Pong to be a Light that would throw 
reflection direc the three or four winding treads, an¢ ao 
he provided fer a % up abeve aud in tiem almost south of 
the newe] pest ne that what licht would threw from there weuld 
be thrown directly upon this winding pertion of the atairway. But, 
for some senbin Or dehabe there wan a made, and ne licht 
is put in there in the secket that in previded for it, and which 
is to be wome four or five feet pw? of the place where it is 

eteps, because the Light is pus et on 
angle where the newol pest shute 1¢ off, and your wiwe sage tesati- 
fied that there was sueh a shadow. 

Shanmner (at “Hrs texney for appellants): “hacew om the 
fourth step, she mee PF 

“The Courts Yer, And there was other testimony of thet 
kind here. if Som eo Mahe now thet might be worse than ne 
light at all, heving tha wat that part where it winds -r-wmd 
the newel post. 
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"I think, taking all the evidence together, the fact 

Soe enseniin tte nigad aad adas Serta ttse tata Bs 
Stesed tt Teratafa har vega cesteting "te tetas abt Sa ™ 
Stairs there, I think there iw ample showing this ms aegli- 

dellats. ‘The motion ef defendants is demiese” ne 
After a @areful examination of the «videnee and the law 

bearing upon ite we find ourselves in aecerd with the eomelusions 

of the trial court. ‘der the evidenee ané the law a finding fer 

appellant “Chester Re lavis, eaciver,* woule mot have been Justi- 

flede 

Yhe contention of "Chester Re Davis, Receiver," that in 

amy event the judgment should have been agninst him in hie offi- 

cial capacity, to be paid only out of the fund of property which 

the court appointing him has pleced im hia possession and undor 

his cmmtrm@, ic a meritorious one. 

Appellee has filed a motion in this court to dlemiss the 

appeal for noncempliange with the provisions of the new Proutice 

eetreleting te appeals. The motien will be denied. 

The judgment of the Cirewlt court of Cock county in se 

far aa it relates to ¢efendants Homry A. Selien an? Fred A. Johnson, 

eopartners, doing business under the firm nome and « tyle of Sellen & 

Jotnson, is reversod. the judgment in so far ag 1t relates te 

defondent “Chester He Davie, Regeivere* is reversed, an¢ the cause 

iw remanded with directiem te the trial court to enter a judgment 

in the eum of $1,500 in favor of plaintiff and against defendant 

Chester Re Davin, ac Fecelvers, the judgment toe be pal d out of the 

fuade in the hands of said receiver in due course of administration of the 

receivership. Befere ontering judgment the trial court will ot lew 

Plaintiff te amend her pleadings wo that wherever the words 

"Chester R» Davies Reeelyer,” eppear im her pleadings they will be 
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ehumged to rend, "“Cheeter 2. Devise, ae Receiver.® 

SUDCMSAT IN 50 FAR AS IT WLATES TO DEP OANTS 
HEMEY Ae BELLE AWD PRED A» JOHNS GT, pi geht eg 
HOTRG BUSINESS URD°R THE FIM BARS AND STYLE OF 
GRLIRN & JOHNSON, REVERSED, JUDG@NaiT Im So FAR 
AS IT ASLATHS TO GP GRANT "OHESTEH Re GAVIG, 
REGEIVER »* IS REYSRSED, AND CAUSE REMANDED WITH 
VIRAOTIGNS TO TRIAL COUNT TO BUTERA JUDGAT In 
SUM GF 21,500 Ie FAVOR G PLADITIFY Ad) AGALEST 
DEWONDANT CHEST@A Re HAVEliyg AS RUCUIVER, TO BE 
Pare GUT GF FURPE I Matos GF Salb F ECRE VER IM 
DGS SOURGS GF AUMINIOTRaATIGN GY THE RECEIVERSHIP; AND 
DIRT aS THAT PLALATIF? BE ALLOwsD TO AMD 
Gt PLOACLEGS OC THAT WHAREVER WOADE *GHEOTER Be 
DAVIS, RECEIVER »" APPGAS THEY Will, Be CHANGED TO 
READ, “GMUSTIN Re DAVIS, Al EXCEIVERe* 

Gullivans Pe Joe and Friend, Je, concure 
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WILLIAM Be JOMNSOH, ) 
Appelles» 

Ve | APPEAL FROM CLHCULT couRT 

eousTy ee COCK, ete ) GF COOK cousrY. 

Appellant. 290 1A. 602 

MR. JUSTICN SCAMIAT WOLIVRED THE OPINION a THE COURT. 

This sapped. by defendant is fram a judgment ef 25,500 

in fayor of pisintiff, entered upon the verdict of a jury in 

an action of trespass. 

| Plaintiff filed = motion in thia court to dismies the 

appeal upon the ground thet thie court had lest jurisdiction 

beoause “defendant failed to file o netice of appeal with an 

exrder of sllowenes endorsed therem and serve seme on plaintiff 

within one year after the aitry of the judgment complained of ,* 

in violation of the Civil Practice Aete The judgment in the 

ease wes entered on April 5» 1935. m April 35 1956, defendant 

filed ite petition for lesve to appeal in this court. G1 April 

199 1956, plsintiff was duly served with a copy of notice of 

eppeal with the ordur of sllowance indorsed thereon. In support 

of his motion to diamiss, pleintiff contends that the service of 

the notice of appeal with the order of allowance indorsed ther eon 

should have been had upon plaintiff within ome year from the 

entry of the judgment and that therefore this court, ualer the 

atatute, has lest jurisdiction of the cause, The motion te 

diomine will be dented. (See Rule 29 of the Rules of Practice 

 @f the Supreme court, and Rule 19 of the Rules of Preetice ef 

this courte) 
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Plaintiff's declaration alleges, in substance, that for 

five years uext preeeding the commencement of the suit plaintiifr 

omed and was possessed ef certain real property situated in the 

eounty of Cook and state of Illinois (dexcribing the same) and 

was entitled te the undisturbed eceupsney of the same; that the 

property was improved with a certain dwellinz, chicken house, 

Gal shed and outbuildings; thet the dwelling was cocupled By 

Plaintiff; that a portion of the property was garden land, oulti- 

vated and used for grewing crops thereons that defendants by ite 

county comalestoners, erected end maintained upon a large tract 

of neighbering land west of plaintiff's premises, a large public 

institution, knew ae the Onk Sask Infirmary, or Poor Farm, where 

it hed erected a home for about 65000 inmates and certain attene 

dante end employees ef defendant, which infirmary wes plumbed and 

sewered throughout the buildings with all modern plumbing and 

#anitary improvements, and defendant mintained there large 

laundries, ete+, and crented a large volume of aevage of a noxious, 

#tinking, poisonous and offensive kind, which defendant necessarily 

flowed and conducted away from the infirmary and dispesed ef in the 

@irestion of end upon the premises aforesaid, and defendant con- 

tinuouely for five years prior to the caumencement of the action 

allowed ite aid noxioun, stese, sewage to flow upon plaintiff's 

premiscecs; that in ¢oinge eo defendant has trespnssed upon plain- 

tiff*s premises and appropriated and damaged the same for x pubite 

Purpose, without the consent of plaintiff, without paying any 

compensation whatever therefor, and contrary te the rights of 

plaintiff in the premises gueranteed by the Constitution ef the 

Stete of Tliineis which prevides that his property should not be 

taken or damaged for public purposes without just esmpensa tion; 

that plaintiff resided om his premises and gurdened and ewltivated 

the lands there, thot by means of such disposition of sewage 
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upon plaintiff's promises by defendant they became wholly unfit 

for residence purposes, and plaintiff was greatiy inconvenienced s 

annoyed and rendered elck and disordered by reason of certain 

etenches arising from the sewage, the tenements on plaintiff's 

promises wore vendered of little or no use and value, the garden 

lands, by means of said dispesition ef sewage there, beasme poisoned 

end unfit fer garden purposes and the crepe there growing wore soiled 

with sewage snd rendered unfit for uses that plaintiff has been there» 

by deprived of the fuli use of said premises, has lost great gains and 

profits which he otherwise would have had, and has been greatly in- 

conventenced and mmoyed in the eceupation ef his dwelling, which be- 

come pormeated with lingering oders and stinks from ssid sewage and 

he wae thereby deprived of the healthful use and enjoyment of the 

premises ac a home, to the damage of plaintiff in the mm of 210,000. 

Defendant filed a plea of not guilty and a further plea that the 

meene grantora ef plaintiff impleaded defendant, in the Circuit 

eourt of Sook county in the yeur 1915, in o certain plea of trespass 

on the cnve for taking and using the very seme land in the declaration 

montioneds, sid that sush proceedings were thereupon had in that case 

that on April 10, 1920, by the consideration and judement of the caid 

eeurt, said mesne greantoers of plaintiff resovered againat defendant 

the sum of $12,500 damages, and costs "whereof the defendant wae eon- 

victed, a8 by the record thereof still remaining in the sam court 

more fully appears; which said judgment still remaine in full foree. 

and thie defendant is ready te verify by the said record: Wherefore 

‘it prays judguent if the plaintiff ought to have hie aforessid action, 

eta." 

Plaintiff offered evidences in sucpert of his declarations 

and defendant effered evidense in ite defense. 

Defendant raises five prepositions in suppert of ite sonten- 
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tion that the judgment should be reversed. in our view of this 

appeal it is only necessary to censider twos Vises 

(4) That appellee is not entitled to recever because, 

aysten, 4 is presueed tnt the fermex emer recovered fer ey 
injury done, and thet the appellee paid less for the land oa 
account thereof. 

*(8) Theat the court erred in not permitting evi denge 
dl ig ge ee A —e" omer, since sush recovery is a 

Upon the trinl of the qause, defendant offered to preve 

that in a prior «stion by Fred %. Holm agninat the County of Cook, 

in the yeor 1915» Holm, s former ower of plaintiff's land, filed 

e256 Hos B-8936 in the Cirewlt court of Cook county, which wou an 

agtion of trespsss on the eave fer taking, using and demging his 

lend, which included the land involved in the instant proceeding 

and deseribed in pisintiff'es declarations that judgment was entered 

in the enuse and Holm recovered $12,500 from the Couty of Cook as 

damages to bis lands caused by defondont's appropriation of the 

some, Thin evidenge wan offered in suppers ef defendant's special 

Plea- Plaintiff admitted the facts stated in the offer and stipu- 

inted that the land in the instent suit is part of the land invelved 

in the declaration in the Holm case, but made a gem ral objection te 

the admission of the offered evidenes, which the trial court suse 

tained. The offered evidence won material and competent and the 

eourt erred in refusine to admit it,» as the recewery by the former 

omer is a bar to the instant oulte 

The some situation wae present in the recent case of Hola 

Ve County of Cooks 283 Tlle Appe 190» desided by thia division of 

the court, and . etatement of the plesdings and the history of the 

original sult of Holm v. Gounty of Cook (215 Ill» Apps 1) appears 

in qur opinion. In the ense before us (285 I1l. apps 190) Helm 

eotended that the former recovery against the County was net a bar 

te hisreeovery for an alleged sccond trespasa, After reviewing 
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the law bearing upon that contention, we held that in an action 

against the County fer damages te plaintiff's lend by flew of 

sewage from the County Infirmary through pleintisf’s tiling 

system, it appearing that plaintiff had recovered $12,509 from 

the County in « similar evuit fer identical damages several years 

before, such previous recovery Was a bar to further reeevery by 

plaintiff, and that the section of the Illineis Constitution 

giving the right of recovery for private property ta&en or 

Gemaged for public use sontemplates only ome reeovery for aii 

past, present and futwre damagese The sams attorneys represented 

Holm in the original case and the second case, and they alse 

represent plaintiff in the instant proceeding and represented the 

plaintiff in the case of Peter Smith ve County of Gack, 283 Tlie 

Appe 646 (Abste)», which subsequently came before us for emsid- 

eration. This last case involyed « part of the same land, and 

the declaration was substentislly the same as the one in the 

originel Holm eace and the ene in the » coond Holm case, In the 

Smith case the County of Cock filed a plea setting up the former 

judgment secured by Holm and alleging that a portion of the Holm 

iand became vested in plainiiff (Smith) through meane conveyance, 

We edhered to the conclusions we had reached in the Holm cage. 

But it was aleo contended by Smith that the Holm case might be 

distinguished from his case upon the grows! that Holm was the 

person who secured the original judgment for the permment injury 

and damage to hic land. In anewering the somtention we said: 

"We fil to see what difference that could mmke. Holm's 

Breen tae tact tassate ge a Demmate Neyer ee ae 
ownership of that portion of Helm's land described in the 
declaration in this csuse beeame vented in plaintiff thr 
mesne conveyane@, it was impressed with the county'tw ‘ri to 
eontinue to flow the surface of these premises without mking 
ot gel — (Miller ve Sanitary Mistricts, supra 
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The opinion of Mr. Justice Sullivan in the second Holm case 

states fully the law Hearing upon the instant question new 

before wie The cawtention of defendant that the former recevery 

by Holm is a bar to the claim of plaintiff in the instant case 

is sustained « 

As the material facts bearing upon the spegial plea 

are admitted, the Judgnent ef the Circuit court of cock comty 

is reversed. 

JUDGMENT REVERSED. 

Sullivan, Pe Jeg ond Friends Je» conus 
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LOUISE DUDLEY, 
Appellant s 

APPEAL PROM CIRCUIT COURT 
Ve 

OF COOK COUNTY. 

290 1.A. 603' 
MRe JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 

MOE A» ISAACS, 
Appell eée ee ia 

Plaintiff appeals from a decree of the Circuit court 

denying the prayer of her complaint that « certain covenant 

not to sue given by her to defendant be set aside, and dismissing 

the complsint against defendent in so far as it seeks ocubtakee 

relief. 

The complaint consists of two counts. im the first 

plaintiff seeks to recover $40,000 which she alleges she loaned 

to a syndicate, composed of defendant and other individuals, 

through false and fraudulent representations of defendant. In 

count two she seeks to set aside a covenant not to sue defendant, 

executed by her ebout two and one-half years after the lean was 

wade, which instrument she alleges was procured from her by 

defendant through certsin false and fraudulent representations 

meade by him to her. In defendant's answer he denies that the 

$49,000 was loaned to the syndicate, denies making the alleged 

false and fraudulent representations, and pleads the covenent not 

to sue as a bar to the action. An order was entered that the 

issues reised by count two be tried in advance of the cause of 

action set up in count one. After a hearing vy the chancellor 
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there was a finding that the equities, under count two, were 

with cefendant and that plaintiff was not entitled to the relief 

she prayed. Plaintiff states that if the order appealed from is 

sustained the covenant not to sue would be a bar to the cause of 

action alleged in count onee 

The decree finds: 

"Second: That plaintiff claims that on or about the 
24th day of December, 1930, she loened to a certain group of 
persons or syndicate, of which defendant was a member, the sum 
of Forty Thoussnd Dollars, and that on account of the transaction 
involving said loam she had a cause of action, claim, or demand, 
against defendant, for the enforcement of which plaintiff 
threatened to institute legal proceedings. 

“Third: That in settlement of said couse of action, 
claim or demand, defendant executed and delivered te plaintiff, 
and plaintiff accepted, a certain promissory note dated Mey 1, 
1933, due one year after date, for the principal sum cf Thirteen 
Thousand Five Hundred Doliars, with interest et the rate of five 
and ene-half per cent per annum, payable quarterly * * *, Defend= 
ant also gave to plaintiff as collaters] security to said note a 
certifiecete for one hundred shares of stock of the Americen Indus- 
$rial Finance Corporation * * *e 

"Fourth: THat in consideration of the said execution and 
delivery of seid note by defendent, plaintiff executed and delivered 
to defendant 2 covenant not to sue in and by which plaintiff, for 
herself, her heirs, legal representatives and assigns, covenantedy 
among other things, that neither she, nor them, nor cither of 
them, Will sue at law or in equity, or otherwise in any manner make, 
institete, present or prosecute any claim, demand, suit or actien 
whatsoever against defendant, his legal representatives or assigns, 
on account of all claims or demands arising out ci said transection 
in which plaintiff claims to have loaned Forty Thousand Doliars to 
Said syndicate, as hereinbefore in paragraph ‘Secondt set forth; 
ee 

“Pifth: Theat plaintiff did not accept said promissory note 
of defendant hereinbefore described in paragraph ‘Third' and the 
seid certificate fer one hundred shares of the American Industrial 
Finance Corporation, as collateral security to said promissory 
note, or either ef then, by or through, or by reason of, false 
aac fraudulent representations to plaintiff by defendant. 

"Sixth: That the said covenant mot to sue executed and 
delivered by plaintiff to defendant, as hereinbefore in paragraph 
'Fourth' eet ferth, was mot given by plaintiff to defendant, or 
procured by defendent from plaintiff, by or through, or by reason 
ef, false and fraudulent representations to plaintiif by defendant.” 

Prior to December, 1930, defendant, the holder of a sub- 

stantial amount of the stocks of Pettiboe Mulliken Company; Charles 

He. Nib, president of that company; G» Re Lyman, its vice-president 
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and the son-in-law of plaintiff; Henry W. Angsten, president of 

Corey Steel Company; end WY. Ce Cook, vice-president of Central 

Trust Company, had formed a syndicate for the purpose of obtaining 

the voting control of Pettibone Mulliken Company through its common 

stocke Cook claims that he had no interest in the syndicate, but 

the evidence = indeed, his ovm testimony? shows that he had. fhe 

syndicate contemplated the expanding of Pettibone Mulliken Company 

by taking in Corey Steel Company, erecting a subsidiary plant of 

Pettibone Mulliken Company <b Houston, Texas, amd, possibly, taking 

ever Morden Frog & Switch Company. ilyman went to New York City, 

in November, 1930, for the purpose of selling some of the common 

stock of Pettibone Mulliken Company to his friends, the syhdicate, 

however, to retein the right of voting the stock. His efforts were 

unsuccessful and in the latter part of Llecember defendant arrived 

in New York and hed a eonference with Lyman, in which the latter 

susgesteé that his mother-in-law, plaintiif, who lived in Baltimore, 

hed money and “could be contacted.” Mra. Lyman, plaintiff's 

deughter, sent for her mother and she arrived in New York the same 

day. Tne devghter told plaintiff that defendant was in New York 

and wanted to borrow some money and that if ske "sould afford to let 

him have the money, it would ve perfectly all right." Lyman told 

her “that they wanted to vorrow this money for this syudicate and 

that Mr. Isaacs would explaine® The next morning plaintiff, 

éefendant and the Lymans met at the Commodore hotel, defendant was 

introdueed to plsintiff by Ryman, and after a conference between 

ths parties in which Lyman told plaintiff he thought thet it was all 

rieht for her to loam tke syndicate the money, plaintiff returned 

to Baltimore, where she obtained from the Ealtimore & Ohio Railroad 

Company a check for $40,000 payable to her order. Ghe then went to 

Chicago, arriving there on December 24. She met her daughter at the 
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railroad station and then went to defendant's office, where she 

met the latter and lymane Fram there, in canpany with Lyman, 

she went to Cook's office at the Central Trust & Savings Banky 

where Lyman wrote om the back of the checks "Pay to the order 

of We Ce Cooky" and plaintiff signed her name thereunder and gave 

the check to Cook. The latter then gave her 4,000 shares of stock 

of Pettibone Mulliken Company. “There was no note or memorandum 

given for the $40,000." Out of the proceeds of the check Cook paid 

@ mete of Angsten for $10,000 and one of Hib for $10,000, both notes 

belonging to Central Trust & Savings Banky “and paid myself [Cook] 

the balance." Plaintiff testified that defendant took her to Cook 

and introduced her to hime Defendant testified that he did not go 

with plaintiff to the banky and Cook corroborated his testimony in 

that regards Cook testified that part of the stock he delivered to 

plaintiff belonged to Bib, part to Angsten, “and part of it I had in 

my own box." 

Plaintiff contends that the $40,000 was obtained from her 

through false representations made to her by defendant and that 

the transaction constituted a loan to the syndicates secured by the 

stock given her by Cook. Defendant cenies makins the alleged faise 

representations and contends that the transaction constituted a sale 

of the stock. Cook testified that he thought the deal was a sale 

of the stock and did not hear to the contrary until two years after 

he received the checke Neither Hib mor Angsten testified. We do 

not deem it necessary to cite the evidence bearing upon the alleged 

false representations in respect to the original trahsaction, as 

that issue was not tried mor determined by the trial court. 

Plaintiff contends that defendant, in order to obtain from 

her the covenant mot to sue him, made false and fraudulent representa- 

tions as to the value of the ome hundred shares of American Industrial 
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Finenee Corporation stock given as collateral with his note for 

$13,500, and as to his financial condition and wealth; that she 

believed the representations to be true, relied upon them, and 

executed the covenant solely because of the said representations, 

and that equity, under such a state of facts, should set aside the 

covenante The trial court, as we have heretofore shown, found 

that plaintiff did met accept defendant's promissory note and the 

collateral by reason of any false and fraudulent representations 

made to her by defendant. Plaintiff contends that this finding 

of the trial court is manifestly against the weight of the eviddnces 

“The rule in chancery practice in this State is too 
firmly established to be now shaken or overturned, that when the 
chancellor sees the witnesses and hears them testify, and their 
evidence is conflicting, the decree entered by him will not be 
disturbed upon a question of fact by an appellate tribunal 
unless it appears that the findings of facts are clearly and 
palpably wrong. Patterson ve Scott, 142 Ill. 1383 Febrice v. 
Von der Brelic, 190 id. 460; Greensfelder v. Gorbett, ide 565; 
Arnoid v. Northwestern Telephone O5., 199 ids 201." tcolumbia 
Theatre Coe ve Adsit, 211 Ill. 182, 125.) ee Ce 

The above rule has been followed in many cases. To cite a few: 

ROche ve Roches 286 Ille 336, 3553 Valbert ve Valbert, 282 Ill. 

4155 4243 Preston ve idoydy 269 Ill. 152, 163. In Schiavone ve 

Akhtomy, 332 111+ 484, the complainant sought to have a contract 

for the sale by her of certain real estate set aside on the ground 

that she signed the contract because of certain false representations 

made to here In the opinion the court said (pps 498-499)s 

“The basis for the relief asked by the complaimant and 
anted by the decree was fraud, and the burden of proving that 

act was upon the appellees» Fraud is never presumed but must be 

proved by clear and convincing evidence. A mere suspicion of 
fraud is not sufficient but if it exists it must be satisfactorily 
showme {Union Nat. Banik ve State Nat. Bank, 163 Ill. 2563 MeKennan 
Ve Mickelberry» 242 ide 1173 Carter ve Carter, 283 ide 3246 
The evidence must be clear and cogent and must leave the mind well 
Setisfied that the allegations are true. (Shinn v. Shinn, 91 Ills 
477.)" (See also Kuska v. Vankat, 341 T1l. 350, 362 

After o careful examination of all the evidence bearing upon 
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the issue raised by count two we find ourselves umable to held 

that the trial court's findimg as to the alleged fsise and fraudu- 

lent representations is clearly and palpably wrenge Indeed, certain 

circumstances in evidence tend strongly to support the finding. The 

figure of plaintiff's son-in-law stands out im the "settlsment* 

just as it did in the original transaction. It was to 9btain control 

of the Pettibone Mulliken Company that the syndicate, of which he 

Was a member, was formed. He wos vice-president of the canpany 

at the time of the original transaction, became a director on 

January 4, 1931, and continued with the company even after it was 

placed in the hands of a receiver, on Gctober 12, 1932. Both he 

and his wife advised plaintiff to loan the syndicate money. From 

the time that the loan was made Lyman seems to have had authority 

from plaintiff to look after her interests in the premises. He 

testified that approximately two years after the loan wes made @ 

the company was then in receivership - he conferred with defendant 

“on the basis of having every one involved in it [the syndicate], 

sign sn agreement whereby they would pay the money back to Mrs. 

Dudley and put out sdequate collateral;" that an agreement Was drawn 

and signed by plaintiff and presented to defendant, who kept it. In 

March, 1933, Benjamin Wham, a prominent attorney of the Chicago bar, 

Was retained by plaintiff or Lyman to effect a settlement of plain- 

tiff's cleim against the members of the syndicate. Negotiations 

were carried on for four weeks, during Which time there were a number 

of conferences between lawyers and the parties to the syndicate, sxve 

Cook, who insisted that the $40,000 was paid for the 4,000 shares of 

stock and that he would have nothing to do with the proposed settle 

mente As a result of the conferences a settlement was made whereby 

plaintiff received from Hib his aote for $10,000, from Lyman his 

note for $10,000, from Angsten his note for $6,500, and from 
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a@efendant his note for 13,500. Bach of these parties received 

from plaintiff a written covenant not to sue, and it was agreed 

that plaintiff should give Bib, Lyman, Angsten and defendant a 

letter to the effect that plaintiff expected to sue Cook and that 

if she recovered anything from him she would immediately credit 

the amount on their motes. She has a suit pending against Cook» 

Wham decided thet Hib, Angsten and Lyman were unable to put up any 

collateral or security with their notes ond agreed to take their notes | 

without collateral. While Wham testified that defendent, during one 

of the conferences, stated that he was able to put up whatever 

collateral plaintiff wanted, he edmits that before the s ettlement 

was made defendant's attorney, or secretary, notified him that the 

only collateral plaintiff could put up was one hundred shares of 

steck of the American Industrial Finanee Corporation. ‘wham 

further testified that he asked the secretary what she dinaatad the 

stock was worth and she said that the corporation was doing a nice 

business and that the stock would be adequate security for the note; 

that later that day, or the next day, defendant told him the same 

thing; that he relied upom these statements as to the value of the 

stock in consummating the settlement. The atw rney who represented 

defendant in the settlement, Schrager, testified that Wham stated te 

him that they knew that Cook was the only member of the syndicate 

who was financially responsible and that what they were anxious to 

accomplish was “to apportion the liability amons the four people" 

(Rib, Angsten, Lyman and defendant), so that it would be possible 

for plaintiff “to go after Mr. Cook3;" that he told Wham that defend- 

ant hed been a man of affairs, engaged in very lerge transactions; 

that at the moment witness knew of four or five substantial deals 

in which defendant had an interest, “and if they clicked he had money, 

and if they didn't click he wouldn't have any money3;" that in the 
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conferences there was nothing said to the effect that defendant 

would furnish adequate security; that after the papers had beer, 

drawn Wham called witness on the telephome and asked him what he 

knew of American Industrial Tinance Corperstion, te which witness 

responded "that it was no better than Mr. Isaacs was himself." 

Defendent denied thet he told Wham that the steck was worth $13,500 

or any other sum, and stated that just befere the settlemont was 

consummated Wham told him that he would like te have some coliateral 

for defendant's note; that witness told him that the iahy thing hat 

he had wes one hundred shares of American Industrial Finanee Cor 

poration steuk, that the company had a lot of deals pending aad if 

they went through the company was good, but that if they did not 

go through the stoek was not worth anything. ‘ham did not contradict 

these several statements made by Schrager and defendant, although he 

was afterward recalled by plaintiff as a witness in rebuttal. Wham, 

in his direct testimony, stated that in one of the conferences he 

asked defendsnt what collateral he could put ups and that defendant 

mentioned "that he had a little investment company called the Amex can 

industrial Finance Corporation, which was getting under way thea, and 

he thought there was 3s chanee to make same money, that it had ample 

capitals" that “he had considerable stocks and bands md gold notes 

eof the Pettibone Mulliken Company." Aside from the talks that Wham 

Claims he had with defendant's secretary and Schrager, he made no 

effort to ascertain the value of American Industrial linance Cer- 

poration stock, which does not appear to have been listed on any 

of the stock exchanges. 

The settlement was mede through the attorneys, and it seems 

Teasonably clear that all parties considered that Cook was the only 

member of the syndicate who wes financially responsible. The syndicate 

had ceased to function as Pettibone Mulliken Company had been in reo 
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eeivership for nearly six months, and Lyman testified that prior 

te the conferences he had been endeavoring fer two years to get 

money for plaintiff from the members of the syndicate, but without 

suecesse it was his failure in that regard that brought about the 

retaining of Whame Plaintiff and her attorney were contending that 

in the original transaction the $40,000 had been obteined from her 

by false representations made by defendant, and it must be presumed 

that in their conferences with him in relation to the settlement 

they were dealing with him at arm's length, and it is difficult to 

pelieve that plaintiff and her able attormey relied entirely upon 

the statements they allege he then made as to his financial condition 

and the value of the collateral. At the time of the trial Angsten 

had paid plaintiff $1,700 on his note; Bib, $2,500 om his note, and 

defendant, $2,175 on his note. 

Defendant contends that the alleged false and fraudulent 

representations do not constitute false and fraudulent representations 

within the meaning of the law. While this contention is forcefwly 

argued, we deem it ummecessary to pass upon it as in our opinion the 

trial court was justified in finding that regardless of the character 

or legal effect of the alleged false and fraudulent representations 

the claim of plaintiff that the covenant was signed because she and 

her attorney were deceived by said alleged representations made to 

them by defendant, was not proven by clear and convincing evidence. 

Plaintiff eatends that the court erred in refusing to 

admit in evidence certain court records showing judgments against 

defendant; that said judgments tended to prove the falsity of defend- 

ant's representation that he was “in good financial condition and 

could meet his obligations." Two of the records purported to be 

certified copies of judgments rendered May 16) 1934, and June 22, 

1933, both of which judgments were rendered after the consummation 

of the settlement. Two other certified copies of judgments were 
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against "Me A» Isaacs," and plaintiff failed to establish that 
Moe A. Isaacs, 

Me Ae Isases was the defendant,in cither proceeding. We might 

further say that in our view of the evidence it would make no 

difference in our conclusion had the records been admitted. 

We find no merit in plaintiff's contention that the court 

erred in refusing to admit in evidence a certain ducument, signed 

by defendant, which was offered by plaintiff during her cross- 

examination of defendant. The court ruled that plaintiff might 

use the document, for impeachment purposes, in her cross-examination 

of defendant, and plaintiff's counsel, apparently acquiescing in the 

ruling, asked the witness questions in reference to the document. 

Plaintiff mow complains that the court should have admitted the 

document in totoe It is sufficient to say that if plaintiff con- 

sidered it competent in toto she should have offered it during her 

rebuttal evidence. This she did not do, and her able coumsel, at 

the time, appears to have considered it as not material to his cases 

After a careful examination of the record and the points 

made by plaintiff, we are satisfied that the judgment of the Circuit 

court of Cook county should be affirmed, and it is accordingly se 

ordered. 

JUD GIENT APF IRMEDs 

Sullivan, Pe Jey and Friend, Jeo» concurs 
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FRANCES Re STERNOLA, 
Appellees 

Ve APPHAL FYROM CLECULT 

HENRY STSIGERWALDT and COURT OF COOK COUNTY « 
MOTEL SYOIGRREALDY, Bie wife, ' 

me sgpentants P901.A.603° 
MRe JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 

ee eed 

ee 

Frances Re Sternola, plaintiff (appellee), filed her 

complaint to foreclose a trust deed given to secure fifty-two 

bonds aggregating %18,000. Henry Steigerwaldt and Sofia Steiger- 

waldt, defendants (appellants), executed the bonds and trust deed. 

The cause proceeded to a decree in the trial court. 

At the outset, we are constrained to state that we find 

merit im appellee's contention that the abstract of record filed 

by appellants is entirely insufficient and that many of the state- 

ments of fact and the arguments made by them in their brief are 

not warranted by the recorde Appellants, in their notice of 

appeal, state that they appeal “from the order entered on May 23, 

1936, directing the defendants, Henry Steigerwaldt and Sofia 

Steigerwaldt, to turn over to Harold Ae Davis, Receiver, the sum 

ef $627 within five days, and also from the order entered in said 

cause on May 12, 1936, directing the Keceiver, Harold A. Davis, to 

pay to the plaintiff the sum of $238.75 from the rentals collected 

from the premises in question, and appellants further appeal from 

the deeree of foreclosure and sale entered in said cause on March 

21, 1936." Appellants now seek to raise a number of questions not 

covered in their notice of appeal. This they cannot do. 
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Appellants contend that "the Court erred in refusing to 

allow the defendants to enter their appearance," but in their 

notice of appeal they did not state that they were appealing from 

the order denying them leave to enter their appearance, However, 

they have failed to show that the action of the court was a clear 

abuse of diseretion. Appellee filed her complaint on August Sl, 

1934. On September 1, 1934, after service upon appellants, appellee 

moved for the appointment of a receiver. At the hearing upon the 

motion, although appellants had not entered an appearance, they 

appeared in person and by counsel and an erder was entered directing 

them to “collect any and all rents aceruins from said premises and 

hold the same intact until the further order of the Court.® On 

September 7, 1954, appellant Henry cteigerwaldt Tiled a petition 

in the United States District court, “under Section 74 of the Bank- 

ruptey Act as amended,” for the purpose of obtaining an extension of 

the indebtedness secured by the trust deed, and the petition states 

that an order was entered by that court "that plaintiff herein was 

enjoined and restrained from proceeding with said foreclosure suit 

during the pendency of the proceedings in the District Court." In 

the petition for leave to file an appearance in the instant cause 

appellant Henry Steigerwaldt states that his petition in the United 

States District court was dismissed on December 2, 1935, for the 

reason that the United States Circuit Court of Appeals had decided 

that before a debtor is entitled to an extension of a debt secured 

by a trust deed, taxes must be paid, and that appellants were unable 

to pay the taxes. During all of this time appellants had not ane 

swered the complaint in the foreclosure proceeding, indeed, had not 

filed an appearance in the cause, but appellant Henry Steigerwaldt 

had been collecting the rents from the premises and occupying a part 
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thereof. On December 4, 1935, upon motion of appellee, notice 

having been given appellants, the court appointed Harold A. Davis 

receiver of the premises. It appears from the petition filed in 

support of the motion that the general taxes levied against the 

premises for the year 1929 and subsequent years were unpaid, and 

that there was due for past due taxes and interest, and penalties 

thereon, the sum of $4,135.59, and that the premises were scant 

security forthe amount due oer to become due. Although the order 

of the United States District court did not restrain them from 

entering their appearance in the instant cause, appellants, on 

December 14, 1935, for the first time moved the court for leave 

to file their appearances, which motion was denied, and an order 

of default was entered agsinst theme The motion was supported by 

a verified petition of appellant Henry Steigerwaldt which, after 

reciting the proceedings in the United States District court, states 

that there are twenty other noteholders besides appellee, and that 

the trustee named in the trust deed is the only party entitled to 

a complete foreclosures; "that in the bill of complaint, the plaintiff 

alleges that there are a large number of holders and owmers of said 

notes whose names and addresses are unknown to plaintiff, which 

allegation is false; that plaintiff has named all of the notcholders 

in her complaint and the vlaintiff and her attorney had the names 

and addresses of all noteholders prior to the filing of the complaint; 

that although the plaintiff and her attorney had the names and address- 

es of ell the noteholders prior and at the time of the filing of t he 

complaint, they filed affidavits of non-residenee and Unknow Owmers 

and publication for Unknown Owners, which affidavits of Non-residenee 

and Unknown Owners are false and were known to be false at the time 

that the same were filed by the plaintiff and her attorney." Because 

of the allegations of the complaint it was plain tc the trial court 
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that there wes no merit in the contention that the trustee was the 

only party entitled to a complete foreclosure. Indeed, the trustee, 

Chicago Title and Trust Company, permitted a default to be entered 

against it, thereby conceding, in effect, the right of appellee, under 

the facts set up in her complaint, to foreclose under the trust deed. 

As to the allegations of appellants! petition in respect to the un- 

known owmers, we understand from appellants! brief that they intended 

by said allegations to assert a lack ef jurisdiction of the defend- 

ants "Unknown Owners." Upon the oral argument in this court appellants 

eoneeded that the trial court had jurisdiction of all defendants md 

the subject matter. After the entry of the deeree in the instant 

cause a petition was presented to the trisl court, by the attorney 

who represents appellants, on behalf of Adelaide Griffen, in which 

she claims to be the owmmer of a bond, and that pleintiff had sued her 

as an “Unknown Owner." The petition states that her rights were 

being jeoperdized by appellee and thet the trustee was the only one 

whe could foreclose the trust decd, and she prays for leave to inter- 

vene and answer the complaint. This petition was verified by peti- 

tioner, before the attorney for appellants, a month before the entry 

of the decree. In appellee's verified answer to the petition of 

Adelaide Griffen she states that she had the right to file the com- 

plaint under the terms of the trust deed; that she had protected 

petitioner's interest; that while at the time cf filing the complaint 

she did not knowthat petitioner owned a bond, nevertheless, peti- 

tioner had actual and personal knowledge of the pendency of the suit 

on September 19, 1934, had attended one bondholders’ meeting and had 

netice of several other meetings; that the petition was filed “by 

Jaceb Levys who is the attorney for Henry Steigerwaldt * * * merely 

for the purpose of further annoying and harassing" appellee. The 
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motion of the petitioner Adelaide Griffen wes denied. Represented 

by an “associate” of the attorney for appellants, she filed a notice 

of appesrance and notice of cress-appealy, but no briefs have been 

filed in support of this cross-appeal, and, under the rules, it 

will be dismissed. Hven if appellants had not abandoned their con- 

tention that the trial court did mot have jurisdiction of the defend- 

ants "Unknow Owners," they were in no position to raise thet con- 

tention. (See Haugan v. Michalopoulos, 280 Tll.s Appe 239, 245.) 

The purpose of appellants to harass appellee in the prosecution of 

her complaint is clearly apparent from the record. In a petition 

presented to the court by the receiver it appears that the premises 

are improved with a foureapartment building and a five-car garage; 

that one of the apartments and two of the garage spaces are occupied 

by appellant Henry Steigerwaldt, who also occupies a portion of the 

basement as an office in his contracting business; that Steigerwaldt, 

Since the receiver's appointment, continues to collect rents from 

the tenants aud refuses to attorm to the receiver for the same. Until 

appellee moved for the appointment of a receiver, appellants were 

satisfied, apparently, to have the record show their failure te file 

an appearance in the sausee 

In view of our holding that the court did not err in denying 

the motion of appellants to file an appearance, it is not necessary 

for us to pass upon several minor contentions reised by appellants. 

However, eyen if appellants were in a position to urge them, we would 

held that they were without sufficient merit. Appellants contend 

that the court erred in entering the order of May 233 1936, on 

appellants to pay to the receiver the sum of $627.89. On May 26, 

1936, the notice of appeal was filed in this cause. Appeliants cona- 

cede that the order of May 23, 1936, was vacated by an order entered 

on June 1, 1936, but they contend that the court had no jurisdiction 

i 
7 
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to enter this last order after the filing of the notice of appeal, 

and we should disregard it. In view of the fact that counsel for 

poth sides concede that the order of May 23, 1936, was vacated and 

that appellants were not hurt by it, it is entirely unnecessary for 

us to pass upon the contention of appellants that the court erred 

in entering ite While contending that the court was without juris- 

diction to enter the order of June 1, appellants insist, however; 

that we should pass upon the right of the court to enter a certain 

part of ite It is a sufficient answer to this inconsistent position 

of appellants to say that the order of Jume 1 is not properly before 

us upon the present appeal. 

Appellants also insist that the court erred in entering an 

order on the receiver to pay appellee's counsel $238+75, and to 

reimburse appellee for court costs and expenditures in the proceedings 

The trust deed provides that a reasonable sum should be allowed for 

solicitor's fees, stenographers' fees, for outlays for documentary 

Ridanee, for cost of a complete abstract of title and for an exami- 

mation of title, etce, and that the costs and expenses should be 

allowed in any decree foreclosing the trust deed; also that there 

should be included in any decree, and paid out of the rents or pro- 

eeeds of any sale made in pursuanee of such decree, all costs of 

such suit or suits, advertising, sale and conveyance, including 

attorneys', solicitors', stenographers', trustee's fees, outlays for 

documentary evidence, and the cost of an abstract and examination of 

title. The decree of sale found that appellee had incurred expenses 

and cash outlays in the sum of $197.45 and costs of suit, exclusive 

of attorneys! fees and master's fees, and decreed that she had a 

prior lien therefor; and provided that the court retained complete 

jurisdiction over the cause, to be exercised at any time and before 
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sale of the premises or any part thereof, to order the payment 

out of any rents arising from the premises, of the costs taxed, 

including master's fees, and of the sums found due to the several 

parties under the terms of the decree, according to the order of 

priorities fixed by the decree. The ceeree also found that suffie 

cient moneys were on hand, in the possession of the receiver, and 

ordered that the sum of %238.75 be paid te appellee. While it may 

be conceded that the order, entered before the sale cf the property, 

Was somewhat irregular, there is no question but that appellee is 

equitably entitled to the amount in question. Moreover, as appellants 

were defaulted they are in no position to question the order, 

Appellants contend that “the decree of foreclosure and sale 

is not supported by the evidence." Aside from the fact that appel- 

lants, because of the default, are in no position to raise the ques- 

tion as to the sufficiency of the evidenge offered in support of the 

complaint (Glos ve Shedd, 218 Ill. 209), we find no merit in the con- 

tentione The master found from the evidence adduced before him that 

all of the material allegations of the complaint were proven, and he 

recommended the entry of a decree in accordance with the complaint. 

Appellants quote from certain proceedings before the trial court on 

various motions having no bearing on the instant contention. To 

illustrate: Appellants refer to a proceeding before the trial 

court on May 9, 1936, which was forty-nine days after the entry of 

the decree, wherein they asked that the court enter an order on 

appellee to produce the original exhibits "offered in evidence on 

the hearing of the foreclosure suit.” ‘The court, in passing upon 

this motion, entered an order containing the following: “It appearing 

to the Court that the original exhibits offered in evidence herein 

have disappeared from the files in this cause and the Court being 

fully advised in the premises, It is Ordered that leave be and it is 
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hereby given the Plaintiff ond her attorney to file true or photo- 

static copies of the original exhibits offered at the hearing 

herein." It appears from the record that the situation in refer- 

enee to the exhibits beceme so serious that appellee was forced to 

ask the trisl court to impound the files end recorés in the casee 

We are at a loss to understand why appellants should see fit to 

refer to this unusual situation. In appellants! petition fer leave 

to enter their appesrance they do not question the validity of the 

trust deed or the notes in question, and the defense interposed in 

the petition is based solely upon techniesl grounds. To suppert 

their strained contention that the petition sets up a meritorious 

defense, appellants are driven to the position that their allegation 

in the petition that appellee was not authorized under ths trust 

deed to declare the whole amount due, constitutes a meritorious 

defense + Their petition shows that after the filing of appellee's 

complaint they went into the United States District court to secure 

an extension of five years of the debt secured by the trust deed. 

Appellants did not question the allegations in appellee's complaint 

that they had defaulted in payments due on the bonds. ‘They admit 

that they were denied relief in the United States District court 

because they would not pay the taxes due on the property, and it is 

undisputed that they paid no taxes on it since 1928. The record dis- 

closes a persistent effort to harass appellee and delay the proceed- 

ings. Her attorney was compelled to appear before the United States 

District court in the bankruptey proceedings at least forty-five 

times. On December 30, 1935, appellants filed a motion in the trial 

court that the order ef default against them be vacated and that 

they be given leave to file an appearance instanters that the order 

appointing Harold A. Davis receiver be vacated. On December 31, 1935, 

an order was entered denying the motion in toto. Appellants then 
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appealed to this court from thet order, and on January 31, 1936, 

the appeal was dismissed, upon motion of plaintiff, by the first 

division of this courte 

We are satisfied, from a earefwl examination of this 

record, that appellants heve no reel defense to appelleets com- 

plaints, and that they are merely seeking, in cyery pessible way, 

to harass and obstruct appellee from cbhtaining her plain rights 

in the premises. 

The cross-appeal of Adelaide Griffen is dismissed. 

The decree and the orders ef the Circuit court of Cook 

county eppeeled from are affirmed. 

CROSS-APPEAL OF ADELAIDE GRIFYTEN DISMISSED. 
DECREE AND ORDERS APPEALED FROM APPIRMEDs 

Sullivan, Pe Jes and Friend, Jey Concute 
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JOHN He. ARTIBEY, 
(Complainant) Appellee, 

Ve 

JOHN Je BEIERWALTER, ART WET 
WASH LAUNDRY » Ihc og &L Tllie 

nois corporation, JACOB G. WAGTER, 
and GUSTAV H. FISCHER, 

Tefendants. 

APPEAL FRGY CIRCUIT 

COURT, COOK COUNTY. 

990 I1.A.603° JOHN Je BELERWALTER, ART WET WASH 
LAUNDRY, INC., an Illinois cor- 
poration, and GUSTAV He. FISCHR, 

(Defendants) Appellants. i ear ill 

MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 

John HE. Artibey filed his bill. of complaint against Art 

West Wash Laundry, Ince, 2 corporation, John J. Beierwalter, Jacch 

Ge Wagner and Gustav H. Fischer. The cause was heard by the 

chancellor, and Art Wet Wash Laundry, Inces & corporation, Beier- 

walter and Tischer have appealed from a decree entered in the cause, 

The bill of complaint and amendment thereto allege that 

complainant, John J. Beierwalter and Jacob G. \iagner incorporated 

defendant nae ren on August 31, 1926, for the purpose of avoid- 

ing personal liability on the part of the incorporators; that each 

was to have an equal voice in the management of the business and 

hold an equal number of shares of stock: that 100 shares of the 

stock was issued to each; that complainant and Beierwalter assumed 

active charge of the business and each drew a salary of $75 a week, 

and for all practical purposes conducted the business as a copartaer- 

ship, using the corporation as a shell for the purpose of holding the 
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property and avoiding personal liability; that the business was 

successful, o& surplus was accumulated, and a laundry route of 

considerable value was developed; that on Octoker 25, 1928, Wagner 

desired to withdraw, and sold fifty shares of his stock to complain- 

ant and a like amount to Beierwalter, for $5,000 for cach fifty 

shares; that complainant and Beierwalter each paid $2,000 in cash 

‘and executed and delivered to Wagmer a collateral note for %3,000, 

payable $50 or more a month and interest, and each deposited the 

certificate for his fifty shares as security for the payment of his 

note; that it was agreed between complainant, Beierwalter and Wagner, 

that funds of the corporation were to be used to pay the notes and, 

to avoid legal objections, the board of directors, on November 2, 

1928, inereased the salaries of complainant and Beierwalter to $100 

a week to provide them with such funds; that to insure an equal voice 

in the management of the business, complainant and Beierwalter entered 

into a stock purchase agreement by the terms of which each should 

deposit all of his stock with a designated cieaten oie should take 

out insurance on his life payable to the trustee, the premiums to be 

paid by the corporation; that upon the death of either the trustee 

should transfer to the corporation so much of said stock as the pro- 

ceeds of the insurance would purchase, at a price to be determined 

according to the agreement, and pay the insurance to the estate of 

the decedent; that the agreement should terminate upon the lapse of 

the insurance policies and for other reasons therein stated; that the 

agreement manifested the intention of the parties to insure an equal 

voice in the business, and to the survivor the total ownership and 

control, and te prevent the disposition of the interest of either 

party without the consent of the other; that Beierwalter connived to 

obtain control of the company and defraud complainant, and to that 

end represented to complainant thet since Wagner had disposed of 
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his stock he was not qualified to act as divector and that it 

was necessary to elect another director; that Beierwalter suggested 

that each transfer one shere of stock to Gustav He Fischer, a 

prother-in-law of Beierwalter; that each would still have an equal 

interest and voice in the business; that Fiseher would take the 

stock without consideration, and would hold it in trust and act as 

a dummy director; that complainant and Beierwalter would continue 

to act as officers and managers of the corporation; that the two 

shares were then transferred to Fischer and he was elected a dire 

ector; that in furtherance of the scheme of Beierwalter and Fischer 

to defraud lebih they, at an annual meeting of the board of 

directors, defeated the election of complainant as president, and 

elected Beierwalter president; that they thereupon informed com- 

plainant that his services were no longer required end he would not 

be permitted to draw a salary; that Beierwalter continued to use 

the funds of the corporation in making payments oan his note to Wagner, 

but refused to permit the corporation to supply complainent wi th 

funds to make payments on his note; that as a result thereof com- 

plainant was unable to make the payments due on his note to Wagner, 

and the stock deposited as collateral security was offered for sale 

and bid in by said Wagner; that Beierwalter refused to permit the 

corporation to pay the insurance premiums on the life of complainant 

and thereby caused the stock purchase agreement to be terminated; 

that Beierwalter, Wagner and Fischer have conspired to obtain the 

assets of the corporation by electing themselves officers and with- 

drawing the assets under the guise of salaries, and ignoring complain- 

ant, in violation of an agreement that Belerwalter, Wagner and cam- 

plainant should at all times be employed by the corporation and should 

each receive a like selary; thet Yagner has pretended under the guise 

of a forfeiture that he is the omer of the fifty shares of stock 

referred to, and intends to vote said steck in furtherance of the 
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scheme above set forth; that Beierwalter, Wagner and Fischer 

have entered into a conspiracy to sell the laundry routes owned 

by the corporation to a competitor for a fictitious and inadequate 

consideration under a secret agreement whereby Belerwalter would 

obtain a substantial interest in said competitive business und out 

of the proceeds of such sale Wagner would be paid whatever balance 

may be due him for the stock which he agreed to sell to complainant 

and BPeierwelter, leaving the corporation with nothing but property 

heavily incumbered, without customers and without good will, and 

thus render the shares of complainant worthless; that Vischer whould 

be ordered to return to complainant and Beierwalter the two shares of 

steck transferred to him; that since all payments made to Wagner for 

the stock sold by him were made with funds of the corporation, that 

stock, upon payment of the balance of the purchase price, should 

become the property of the corporation; that by reason of the denial 

of the right of complainant to receive compensation from the corpora- 

tion, and the failure to pay from the funds of the business the bale 

ance due to wagner, complainant has been deprived of his equal rights 

in the Wagner stock; that out of the proceeds of the business Wager 

should be paid, and all of said stock turned into the company as 

treasury stocks; that Beierwaltez and Tischer have diverted large sums 

of money from the corporation and converted the same to their ow use 

in the form of salary and other withdrawals, and should be compelled 

to account; that unless defendants are enjoined and unless a receiver 

is appointed the defendants will transfer their stock to 2 pretended 

innocent purchaser for value, who will vote the same in furtheranee 

of the scheme of the defendants and the assets of the corporation 

will be wasted and dissipated. The bill prays that Beierwalter 

and 'ischer be ordered to account to the corporation and complainant; 

that Fischer be directed to transfer the shares held by him to the 
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complainant and Beierwalter; that Wagner be ordered to turn over 

to the corporation all of his stock, subject to a lien upon the 

same for the unpeid balance of the purchase price; that Beierwalter 

and Tischer be enjoined from disposing of any part of the property 

or business of the corporation, and frem holding any meetings for 

the election of officers in which the stock in cmtroversy is voted, 

and that a receiver be apuakatnds 

Tne verified mswer of Beierwalter admits the incorporation 

in August, 1926, with an authorized capital of $35,000 and the 

issuance of 100 shares of stock each to him, to Wagner and to com- 

plainant; alleges that the incorporation was had to protect the 

assete of the company against the personal debts of complainant; 

denies that the corporation was organized to avoid personal liability 

on his part; denies that there ever was an agreement that the busi- 

ness of the company would be conducted in any manner other than as a 

corporation; denies that the affairs of the corporation were couduected 

as a copartnership, and the corporation used as a shell; admits the 

business was successful; admits that he and complainant each pur- 

chased from Wagner fifty shares of his stock for {5,000; admits that 

each paid $2,000 in cash om account aud that eachexecuted a collateral 

note for the balance of $3,000 and deposited his fifty shares of stock 

as cOllateral security; alleges that the said transactions were personal 

and independent; that said notes were the individual liability of com- 

Plainant and the defendant respectively, and that the corporation was 

not a party thereto; denies that it was agreed that funds of the cor- 

poration should be used to pay the notes; admits that the saleriesa of 

complainant and the defendant were increased on November 2, 1928, from 

$95 to $100 a week; alleges that at the same meeting, on account of 

the fuverable condition of the company, a dividend of $3.50 a share 

was declered; denies that the salaries were increased to provide funds 
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with which to pay Wagner; admits the « xecution of the stock pure 

chase agreement with complainant and alleges that in April, 1930, 

while complainant was president, the corporation allowed the life 

insurance policies referred to in said agreement to lapse, thereby 

terminating the agreement, and the stock deposited thereunder was 

returned to the respective parties; denies that the agreement mani- 

fested the intention of the parties to insure equal voice in the 

management of the business; denies that he connived snd schemed to 

cheat and defraud complainant; alleges that upon the sales of all of 

his stock by Wagner, and his resignation Br ROTI it waa 

necessary to elect a third director to fill the vacanoy; alleges 

that on or about November 2) 1925, Fischer purchased one share of 

steck from complainant and one share from Beierwalter, and paid $100 

in cash for each share, amd was thereupon duly clected a director; 

denies that Fischer was merely acting as a dummy director; denies 

that he connived with Fischer at an annual meeting of the board of 

directors to defeat the election of complainant as president; alleges 

said election was held in a lewful manner, that compleinant failed 

ef re-election because of his negligent and incompetent management 

of the business during the previous yexr; alleges the result of the 

election manifested the lawful intention of a majority of the direc- 

tors, and that complainant was present, participated in the meeting, 

made no protest or complaint, and signed the minutee of the meeting; 

admits thet after May 18, 1931, complainant was net permitted to draw 

@ Selary, because he had left the employ of the company; alleges that 

for a considerable time prior to May, 1931, complainant had used in- 

toxicating liquor to excess, and permitted, encouraged and jceined 

With employees of the company in the use of intoxicating liquors in 

and about the premises of the company during business hours; thet he 

frequently absented himself from the office during business hours 
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in a search for intoxicating liquor and on other private missions3 

that he deworalized the employees and proucht the name of the coan- 

pany into bad repute; used the funds of the company for his private 

needs} was at wll times short in his accounts and at the time he left 

the employ of the company was short $40, which has never heen repaid; 

alleges that the constant complaint of the defendant about the above 

conditions caused complainant to leave the employ of the company, on 

or about May 18, 1931, veluntarily delivering up his keys, and failing 

thereafter to report for duty but finding employment elsewhere; admits 

that after complainant left the employ of the company the defendant 

refused to permit the corporation to supply him with funds for any 

purpose, since he had rendered no service therefor; denies that the 

defendant used funds of the corporation in making peynents on his note 

to Wagner; denies that the defendant or the corporation Wag respon- 

sible for the failure of complainant te make payments on his note to 

Wagner; denies that defendant refused to permit the corporation to 

pay certain insurance premiums as provided in the stoek purchase agree- 

ment abvove wentioned, and alleges that said insurance was allowed to 

lapse by the voluntary act of the corporation in April, 1930, while 

Gomplainant was president thereof; denies that the defendant schemed 

to obtain the assets of the company by withdrawing them as salaries; 

denies that there ever was an agreement thet complainant, Wagner, end 

the defendant, should at all times be employed by the company and re- 

eeive like salaries; alleges that the annual meeting of stockholders 

and directors for the year 1932 was held on Februsry 16, 1932, pur- 

suant to written notice to each stockholder, that at said meeting 

Wagner, Fischer and the defendant were duly elected directors, the 

defendant was re-elected president, and Fischer was elected secretary 

and treasurer; that the salary of the defendant in 1931 was fixed 

at $65 a week and was fixed for the same amount for the year 19325 
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that Fischer has at no time been paid a salary and is not now ree 

eciving a sslary; that Weener has not since he resigned as presi- 

dent in 1928 received any salary or other moneys from the company}; 

denies that the defendant diverted any moneys from the corporation 

ang converted same to his own uses; alleges that he personally loaned 

the company *890 in 1939, while complainant was president, and %999 

in 1931, neither of which sums has been repaid; alleges that it was 

at all times understood and eacreed that no salery or other compensa- 

tion should be paid to anyone except for services reridereds; denies 

that he hes or ever had a plan to sell the laundry route of the 

corporation to a competitor es alleged in the bill of complaint; 

denies that Fischer should return to complainant and the defendant 

the shares of stock held by him, as he is the owner of the stock, 

having paid compleinant and the defendant $100 in cash for each 

share; denies that payments to Wagner on account of the purchase of 

his stock were made with funds of the corporation; denies that the 

company has any right, title or interest in said stock; denies that 

the corporation or its officers and directors had or have any authority 

to complete any payments to Wagner on the purehase price of said gteck; 

denies that unless a receiver is appointed for the corporation he will 

transfer his stock to a pretended innocent purchaser who will vote 

the stock in furtherance of a plan to waste and dinstpate the assets; 

alleges that complainant has repeatedly attempted to induce the defend- 

ant to purchase complainant's stock at an excessive and exorbitant 

figure, and threatened to institute bankruptcy and other legal pro- 

ceedings against the company when his offer to sell had been refused 5 

alleges that complainant was present and participated in all annual 

and special meetings of stockholders and directors of the company from 

its incorporation to and ineluding the annual meetings held in February, 

1931, and approved and signed the minutes of all seid meetings without 
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protest or complaint; denies that the defendant nas conspired to 

eheat or defraud complainant or the corporation; and denies that 

complainant is entitled to an accounting or ony other velief. 

The material part of the verificd answer of defendant Wagner 

states that complainant failed to pay $56.25 that was due October 25, 

1931, on his note for $3,000, and that after due notice to cumplaine 

ant, as provided in the note, the fifty shares of stock deposited as 

collateral were sold at public sale to the defendant as the best 

pidder therefor, but that the defendant is willing to sell and de- 

liver the said fifty shares of stock to complainant upon the payment 

by complainant of the balance due on his note, together with interest 

and also the costs and expenses of the defendant in and sbout the 

Sale of the stock. The verified answer of defendant art wet Wash 

Laundry, Inc. follows substantially the answer of Beierwalter. The 

verified answer of defendant Fischer alleges that he was and is the 

bona fide owner of two shares of stock for which he paid $100 a 

share in cashs denies that he was to hold the stock for the benefit 

of complainant end Beierwalter and that he was to act as a dummy 

director; admits that he was elected a director on November 2,5 1928, 

and denies that he was a perty to the conspiracy alleged in the bill. 

The decree finds thet in erder to obtain control of the 

business and to cheat end defraud complainant, defendant Beierwalter 

conspired with his brother-in-law, Fischer, and at the annual ee 

of directors on February 12, 1931, combined their votes and defcated 

complainant as e candidate for president and elected Beierwalter w 

that positions that on Mey 18, 1931, Beierwalter discharged complain= 

ent without cause and thereafter refused to allow him to draw his 

Salary and refused to permit defendant art Wet Wash Laudry, Inc. 

to mepyy complainant with salary funds with which to make further 

payments on the note given by complainant to Wagner for the fifty 

shares of stock; that the instellments on the $3,000 note executed 
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py Belerwalter were paid monthly, uatil the note was paid in fuld 

and thet the said installments so paid “was salary money taken 

end used from the business of" said corporation; thet the installe 

ment payments on the note for 23,900 executed by complainant te 

Warner were paid each month from his salary by complainont, commencing 

Hovember 23, 1925, up to and including November 13, 1931, at which 

time there was an unpaid balence of %1,159 due on the principal of 

the note; thet the said pavments on the note during said period were 

made from funds received as sslary from the corporation, but after 

May 17, 1931, when Beierwalter discherged complainant, Beierwalter, 

as president of the corporation, continued the payments until Setober 

13, 1931, at which time he failed and refused to use the fmds of 

the corporation to complete the payments on complainant's note, and 

as a result thereof Wagner notified complainant that he intended to 

forfeit the fifty shares of stock pledged as collateral security on 

complainant's note; that complainant received no moneys or other 

consideration for the delivery of the one share of stock to defendant 

Fischer and that said shsre should be deemed in law to be held in 

trust for complainants; that Fischer acauired by fraud the right te 

vote the share of stock at the meeting of Pebruary 6, 1931, and that 

his vote cast at said meeting was a freudulent action, and null and 

void; that Beierwalter was not legally elected as president and had 

no authority to discharge complainant, and that complainant, on 

February 12, 1931, and sinee, was and is the president of the corpor- 

ation and entitled to the same salary as he then was allowed, and to 

such prefits as his stock owmership entitles him; that since the 

discharge of complainant, Beierwalter has assumed complete charge and 

control of the management and finances of the defendant corporation 

and has not sinee March, 1933, deposited any of its funds in any bank 

account and has not rendered any account to complainant since the 
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latter's discharge, and it is therefore ordered that Beierwaiter 

and the corporation shali account to complainant for all moneys 

collectec Situnctus to the corporation since February 12, 1951; | 

it is also ordered that Pischer deliver up the certificate for two 

shares of stock end that the oificers ot the corporation are author- 

ized end directed to comcel the certificate and to issue in lieu 

thereof a new certificate for ome share of stock to complainant and 

ene share cf stock at the direction of defendant Beierwalters; that 

Beierwalter cease to act as president of the defendant corporation, 

and the court finds that complainant is still the presiden$ of the 

eorporation until his suecessor shall have been elected and assumes 

office: 1% is also ordered that all of the shares of stock purchased 

by complainant from Wagner be held te be the property of complaine 

ant, “except for the sum of £1,150 owing on same to Wagner;" that 

the court retains jurisdiction of the matter for the purpose of 

seeuring a proper, just and true account from defendants Beierwalter 

and Art Wet Wazsh Laundry, Ine. covering the operation of the corpor- 

ation since Pebrucary 12, 1931; that the cause is referred to Ninian 

Hs. Welch te take the account and repert the sama to the courte 

Defendants, appellants, contends 

"1. That the decree is cotrary to equity and the law and 
to the manifest weight of the evidence. 

"2. That the decree is errmeous in that it directs Gustav 
H. Fischer to return the two shares of stock purchased by him, and 
finds that he obtained the same fraudulently. 

"3. ‘That the decree is erroneous in that it directs that 
John J. Beierwalter cease to act as president and declares that 
John H. Artibey is still the president until the next regular meeting 
and until his suecsessor shall have been elected and shall have 
assumed office. 

"4. That the decree is errmeous in that it orders that oll 
Shares of stock purchased by Artibey from Jacob ©. Yagner, be held 
to be the property of the complainant, except for the sum of $1,150 
owing on same to Wagnere 

"5. That the decree is erroneous in thst it includes find- 
ings of fact and decrees relief not based om the allegations con- 
tained in the bill of complaint or in the prayer for relief and not 
Supported by the evidence.* 
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After a careful exeminstion of the record we are of 

the opinion that justice will be best served by a retrial of 

thia cause. From the commencement of the hearing until the 

gourt had indicated his conclusions at the end of the evidence, 

but ninety minutes had elapsed. Bither the attorneys for both 

aides were unprepared to properly present the evidence bearing 

upon the material questions of fact in the cause, or they failed 

to properly present the proof. The scope of the alleged conspiracy 

clearly appears from the pleadings, yet, the entire testimony of 

complainant is covered in twe and one-half pages of the abstract, 

the testimony of defendant Beierwalter covers but one and one-half 

pages, defendant Fischer's testimony takes up a like part of the 

abstract, and the evyidenee of defendant Wagner covers less than a 

page of the abstracte 

We de not think that it would be equitable to the parties 

for us to attempt to pass upon the merits of this cause, upen the 

evidence introduced e | 

fhe decree of the Circuit sourt of Cook county is reversed, 

and the cause is remanded fer a new trial. 

DECRHOS REVERSED, AND CAUSE 
REMANDED POR A NEW TRIAL. 

Sullivan, P. Jes and Friend, J.. concurs 
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JAMES Pe WALSH, ) 
Appellant, | APPRAL PRG SUPERIOR couRT 

Ve | OF COOK coUliTrY. 

MARIN E. WALSH y So + 
, F Appell eee j 2 9 0 L.A. VU Q 3 

MR. JUSTICE SCANLAN DSLIVERED THE OPINION OF THE COURT. 

James P. Walsh, plaintiff and cross-defendant (herein- 

after called appellant), appeals from a decretal order entered 

in a divorcee proceeding» 

Appellant filed his complaint for divoree, in which he 

charges Mary MH. Walsh, defendant and cross-plaintiff (hereinafter 

called appellee), with adultery, cruelty and desertion, and with 

the procuring of deeds to his property through fraud and without 

good or valuable cmsideratione Appellant prayed for a divoree, 

for the rescission and cancellation of the deeds, for an injunction 

to restrain appellee from disposing of or incumbering the real 

estate, and for the appointment of a receiver. In the answer of 

appellee she denies the allegations as to desertion, cruelty and 

adultery, and alleges that the consideration for the transfer of 

appellant's property to her end appellant in joint tenancy was 

love and affection. Appellee filed a “Cross-Complaint for Separate 

Usintenance and Accounting," in which she alleges that appellant 

had been guilty of extreme cruelty and hed absented himself fran 

appellee, leaving her destitute and without means with which te 

support herself or to pay the expenses of the household; that she 

and = pellant are the owners, as joint tenants, of their home and 
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of an undivided two-thirds interest in the premises known as 

4432-4436 West Madison street, Chicago; that appellant was 

committed to the Hlgin State Hospital for treatment, and later 

through her efforts, was paroled to her} that through her care 

and nursing he has recovered mentally and physically, and that 

he caused the properties to be conveyed to himself and her as 

joint tenants to show his appreciatien of the tender eare and 

nursing she gave him during his illmess$ that she is a beauty 

operator and conducts a beauty shop in Chicago; that she has been 

compelled to purchase necessary equipment and has become indebted 

for the same in the sum of $594, and she asks for an order requiring 

appellant to pay for the ssid equipment in order that she may con- 

tinue in such beauty business and so partially support herself. She 

prays that an order be entered directing appellant to pay to appellee 

"such sum or sums of money, and at such times as shall to Your Honors 

seem meet, for her support;" “that an account may be taken cf all 

moneys due or owing each to the other of the parties hereto; that 

en account be taken as to the ownership of the Ford Automobile 

herein mentioned, and upon a proper hearing that the same may be 

awarded to this cross-plaintiff; that a proper and just division of 

all property, real and personal, may be made between the parties." 

in appeliant's answer he denies the charges of cruelty and desertion, 

and denies that appellee is entitled +o support from him or to any 

of che relief prayed fore 

4n order was entered that the complaint and the cross-cam- 

plaiat be heard at the seme times 

After the trial court had heard evidence bearing upon the 

complaint and the eross~complaint, he entered the following decrees 
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"Decree for Divoreée 

"This day come again the cross-complainant, Marie Re Walshy 

py Axel BE. Pearson and iidward J. Green, her attorneys, end the 

eross-defendant, James P. Walsh, by Frank T. Jordan and Forest Ae 
King, hie attorneys, and it appearing to the Court that personal 
service, and due notice of the pendency of this cause, Was had, 
according to the Statute in such case made and provided. 

“snd the Court having heard the testimony taken in open 
Court in support of oress-complainant's Complaint, and having heard 
the arguments of Counsel, and being fully advised in the premises, 
Doth Find: 

“1. That the Court has jurisdiction of the parties hereto, 
and the subject matter hereof; 

"2. That the cross-complainant, Marie E. Walsh, and the 
eross-defendant, Jemes FP. Walsh, are and have been actual resid- 
ents of the County of Cook and State of Illinois, for more than 
one (1) year last past, prior to the commencement of the above 
entitled causes that the parties hereto were lawfully joined in 
marriage on the 12th day of October, 1931, at Crowm Point, Indiana; 
that no child or children were born to said parties as the result 
of said marriage}; 

"3. That subsequent to their intermarriage, the cross- 
defendant, James P. Walsh, has been guilty of extreme and repeated 
eruelty toward the cross-complainant, Marie #. Walsh 

"4. That the parties hereto are the owners, as joint 
tenants, of the following described real estate, together with 
the improvements thereon: 

"(1) (Here follows legal description of property) Further 
known as 4436-4438 West Madison Street, Chicaze, Illinois. 

"(2) (Here follows legal description of property) Further 
known as §509 Bohlander Avenue, Berkeley, Cook County, Illinois. 

"5. That parcel 1» above described, is free and clea of 
encumbrance; that parcel 2, above described, which is the homestead 
ef the parties hereto, is subject to the balance of a purchase 
money mortgage of approximately ®1400.90. 

"Ge That all of the above real estate is now under the 
Management of one Charles Mallon, who was heretofore appointed 
Receiver of the same by this Court; and that said Charles Mallon, 
2s eetres is now collecting the rents, issues, and profits 

ereoft. 

"7. That the parties hereto are also the omers of a 
sertain 1934 Ford Coupe Automobile, model Ve40, Engine No. 757209, 
Wiieh is in the possession of the cross-defendant, James P. Walsh. 

"8. That the bonds of matrimony, now existing between the 
erose-complainant, Marie Be Walsh, and the cross-defendant, James 
P. Walsh, ought to be dissolvede 

“1.e If IS THEREFORE ORDERED, ADJUDGED AND DECREED, and 
this Court, by virtue of the power and authority therein vested, 
and the Statute in such ease made and provided, doth order, adjudge, 
and deeree that the bonds of matrimony heretofore existing between 
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the cross-complainant, Marie H. Walsh, and the eresse-defendant » 

James P. Walsh, be and the same are hereby dissclved, and the 

game are dissolved accordinglye 

"2, If IS PURTHER ORDERED, ADJUDGED AND INCREED that 
the cross-defendant, James Pe Walsh, pay to the cross-complainant, 
Marie Re Walsh, the sum of Thirty-nine Dollars, as and for her 
Court Reporter's bill, for taking of evidenee on the hearing of 
the above entitled cause, the same to be paid forthwith, upon 
the entry of this Decrece 

"3. IT IS FURTHER CHD@RED, ADJUDGED AYD DSCREED that the 
cross-defendant, James P. Walsh, pay to Axel B. Pearson, and 
Haward J. Green, as attorneys for said cross-complainant, Marie &. 
Welsh, the sum of Five Mywmdred Dollars in full for services 
rendered in the above entitled cause, the same to be paid forth- 
with, upon the entry of this Decree. 

"4. IT IS PURTHER ORDERED, ADJUDGED AND DUCRECD that 
the Court hereby retains jurisdiction in the above entitled cause 
as $0 all property settlements and adjustments, and division of 
rents and other matters pertaining to the property of the parties 
hereto, until the further order of this court.® 

Appellant urges many grounds in support of his contention 

that justice demands that the decree be reversed. In the view that 

we have taken of this appeal we deem it unnecessary to consider 

all of his contentions. While appellant offered considerable 

evidenee in support of his charge that appellee was guilty of 

adultery, the trial judge, in the decretal order, does not pass 

upon the merits of the complaintnor make any order in reference 

to it. The decretal order finds that appellant was guilty of 

extreme and repeated cruelty and crants appellee a divorce upon 

that ground, although she did not ask for a divorce ami her cross- 

complaint is one for separate maintenanee and an accounting. If 

the wife was guilty of adultery, the fast, if it be a fact, that 

the kusband was guilty of extreme and repeated cruelty would not be 

a eufficient recriminatory intcelias acs complaint for divorcee on the 

geound of adultery. (Decker ve Decker, 195 Ill. 2855 dimmermana v. 

Zimnerman, 242 Ille 5520) 

We may say that after a careful examination of the entire 

record we are satisfied that the cause Was not properly and fairly 

tried and that justice will be best served by a retrial of the 
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issues raised by the complaint and eross-complaint. 4s tending te 

show that it would be hichly inecuitable to permit the present 

deeretal order to stand, we cite the following: Paragraph (5) 

ef the complaint charges that appellee wilfully dessrted appellant 

without any reasonable cause and without fault on his part. In a 

colloquy between the counsel for both parties and the trial court 

just before the taking of evidence, counsel for appellee stated 

that appellant could have a divorce on tae charge made in para- 

graph (5) at once, that there would be no controversy as to that 

charge, and that the court could settle the property rights. The 

court then indicated that where a divoree could be granted upon 

some ground cther than acultery the parties should “forget the 

adulterye" Counsel for appellant refused te waive the adultery 

charge. As the case may be tried again we refrain from commenting 

on the evidence or expressing any opinion az to the merits of the 

CASE | 

The decretal order of the Superior court of Sook coumty 

is reversed, and the cause is remanded for a new trionl as to the 

complaint and cross-complaint. 

DECRETAL ORDER REVERSED, AND CAUSE 
REMANDED POR A NEW TRIAL. 

Sullivan, FP. Je, and Friend, J., goncuts 
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UNITED DAIRY COMPANY, 2 corporation, INTERLOCUTORY APPBAL 
et al. > f 

Appellees, v 
FROM SUPERIOR COURT 

Ve 

KAUPUAN BERMAN; = COOK COUNTY. a 

chy 290 1.A.603 
MRe JUSTICE HALL DELIVERED THE OPINION OF THE OOURT. 

This is an interlocutory appeal from the fellowing order; 

‘This cause coming on to be heard upon the presentation of the 
verified complaint filed herein which complaint has been read in 
open court by counsel for the plaintiffs and from which the Court 
Find; 

"That it has jur&sdiction of the subjeot matter hereof; 
that to serve notice on the defendant herein would unnecessarily 
and préejudicially delay this proceeding; that the plaintiffs, 
United Dairy Company, a corporation and Milk Wagon Drivers! Union 
of Chicago, Local 753, are threatened with irreparable damage and 
injury unless this Honoreble Oourt shall restrain and enjoin the 
defendant, Kaufman Berman, from soliciting, selling, serving or 
attempting to solicit, sell or serve to the customers and consumers 
enumerated in 'Schedule A! attached heretog milk, oream,butter, 
cheese, eggs and other dairy products produced or distributed by 
the plaintiff, United Dairy Sompany, a corporation, 

"It is therefore ordered, adjudged and decreed that a 
writ of injunction issue forthwith commanding the defendant, 
Kaufman Berman, that he cease, desist and refrain from calling 
upon, soliciting, serving, attempting to sell or serve the 
customers snd consumers mentioned in 'Sehedule A! attached hereto, 

"Jt is further ordered, adjudged and deoreed that the 
bond of the plaintiff, United Dairy Company 2s corporation, be filed 
in the sum of $250.00, 

"It is further ordered, adjudged and deoreed that no bond 
be required for the plaintiff, Milk Wagon Drivers' Union of Chicago, 
Local 753, 

Enter: Grover ©, Niemeyer, 
Judge," 

Chicago, Nov. 21, 1936. 

The decree was entered in an action brought bgainst 

defendant by the United Dairy Company, a corporation, and Milk 

Wagon Driver's Union of Chicago, Local 753, unincorporated. In 

the complaint filed, plaintiffs pray that the defendant, a milk 

wegon driver, be enjoined from delivering "milk, cream, butter, 

cheese, eggs" and other dairy products produced or distributed by 
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the plaintiffs, United Bairy Company, a corporation, to various 

persons, called customers of plaintiffs, United Dairy Company. 

As the injunction indicates, it was entered without 

notice to defendant, and no sufficient reason is given for the 

lack of such netice, nor why plaintiff was not required to furnish 

a bond, as required by statute. No "Schedule A" is attached to 

the order, as stated therein, Therefore, the order is meaningless, 

The order granting the injunction is reversed, 

REVERSEDe 

DENIS E. SULLIVAN, P.J, AND HEBEL, J. concuR, 
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MINNIE RYAN, 
Appellant, é i 

APPEAL FROM SUPERIOR COURT 

V5. 
OF GOOK COUNTY. 

290 1.A. 604! 
CITY OF CHICAGO, a Municipal 
Gorporation, et ai., 

Appellees. ee ee ee ee ae” Se a” a 

WR, PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE COURT. 

December 31, 1935, the complainant, Minnie Ryan, filed 

her bill in the Superior court of Cook county in behalf of her- 

self and other citizens and taxpayers, averring that the act of 

the General Assembly of June 19, 1955, known as the Policemen 

and Firemen Retirement Act (SmitheHurd Ill. Rev. Stat., 1935, 

chap, 244, par, 51), and the amendment to section 12 of the 

Civil Service Act of the same date were unconstitutional and void 

as violative of the rights of such firemen and policemen; that 

notwithstanding the fact that defendant City and other defendants 

were about to put these acts into effect and expend large sums of 

public money and subject the City to grave financial liabilities 

by so doing, to the damage of complainant and persons similarly 

situated. Tne bill prayed for an injunction, and complainant made 

@ motion that the injunction should issue, Defeidants then made 

a counter-motion to strike the complaint upon the ground, among 

others, that the bill was without equity and the court without 

jurisdiction; that complainants had an adequate remedy at law, etc, 

The court sustained the motion of defendants and entered an order 

dismissing the bill, expressly finding in the order that it did not 

pass upon any constitutional question. The complainant appealed to 

the Supreme court where briefs were filed, On motion of defendants 

the Supreme court transferred the cause to this court, 

In Malloy v. City of Chisago, 365 I11. 604, the Supreme 

court, at the suit of firemen and policemen of the City of Chicago, 

\ 
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recently rendered an opinion and entered a judgment expressly wold- 

ing that the act of June 19th, known as the Policemen and Firemen 

Retirement Act, is unconstitutional and void, As the motion te 

strike admitted the allegations of the bill and the act in question 

is now declared unconstitutional and void, it foliows that there 

was equity in complainant's suit te enjoin the expenditure of pub- 

lie money in carrying the act into effect. In Fergus v, Russeli, 

270 Til. 304, the Supreme court said with reference to a similar 

sults 

“We have repeatedly held that taxpayers may resort to a 
court of equityito prevent the misapplication of public funds, and 
that this right is based upon the taxpayers' equitable ownership 
of such funds and their liability to replenish the publie treasury 
fer the deficiency which would be caused by the wisappropriation, 
(Colton v. Hanchett, 13 Ill. 615; Perry v. Kinnear, 42 id. 160; 
Caestnutwood v. Hood, 68 id. 132; Jackson v,. Norris, 72 id. 364; 
McCord v, Pike, 121 id. 288; Littler v. Jayne, 124 id. 123; Stevens 
v. St. Mary's Training Sehool, 144 id. 336; City of Chicago v. 
Nichols, 177 id. 97; Adams v. Brenan, 177 id. 194; Burke v, Snively, 
208 id. 328; Jones v. O'Connell, 266 id. 443,)* 

Other cases in which similar suits by taxpayers have been 

upheld are McAlpine v. Dimick, 326 Ill. 240; Cocot v. Soard of 

Commissioners of Cook County, 273 I11. App. 75, and Levevre v, 

County of Lee, 269 Ill. App. 443. 

The decree of the Superior court is thereforé reversed and 

the cause is remanded with directions to the triai court to enter 

an order requiring the defendants to answer the bill. 

REVERSED AND REMANDED WITH DIRECTIONS, 

O'Connor and MeSurely, JJ,, coneur, 
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WALTER BORNMAN, ANNA BORNMAN and ) 
ALFRED LENOX, 

Appellants, 

APPHAT, FROM SUPERIOR 
Ve 

COURT, COOK COUNTY. 
MARTIAN RABB, administratrix of the ; Be 
estate of ERNEST S. HABB, deceased, QO T 0 4 

Appellee. » vy 0 L.A. 0 

MRe PRESIDING JUSTICE MATCH!TT 
DELIVERED THH OPINION OF THE COURT. 

This is an appeal from an order entered setting aside the 

three judgments by default entered upon the verdict of a jury on 

May 29, 1935, by Judge Schwaba. The action of the plaintiffs was 

for personal injuries and property damage alleged to have been 

sustained by them in an automobile accident on October 27, 1934, 

as a result of the negligence of defendant's intestate, who died 

in the same accidente She motion by defendant to set the same 

aside was not filed until January 17») 1936. The judgments were 

in favor of Walter Bornman for $2,500, of Anna Boruman for $3,000, 

and Alfred Lexen for %1,500. As the motion was made more than 30 

Gays after the entry of the judgment the motion was in the nature 

of a petition fer writ of error coram nobis, as provided at common 

law and under sece 72 of the Civil Practice act. (Ill. State Bar 

Statse, 1935, chaps 110, pe 2448. Jones Ill. Stat. Anne 104, 0726) 

Defendant filed her petition January 17, 1936, praying that these 

judgments be set aside and stating the facts upon which she relied. 

Plaintiffs answered admitting some of the facts and denying otherse 

The court, after extended consideration and hearing evidence, on 

March 21, 1936, entered an order granting the motion. A prior 
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order of default in the same case had been previously entered 

pefore Judge Kelly of the Superior court May 26, 1955, but no 

judgments were entered pursuant thereto. March 27, 1936, upon 

motion of defendant made before Judge Kelly, in which substantially 

the same facts were submitted as before Judge Schwaba, the default 

order entered by Judge Kelly was also set aside. Plaintiffs have 

appealed from these orders. hile legal propositions are argued at 

length in the voluminous briefs submitted, the material facts dis- 

closed by the record are few and simple. Only as to one important 

matter is an issue of fact raisede 

In summary the facts appear to be that plaintiffs filed 

their suit in the Superior court April 22, 1935, and the case was 

assigned to the calendar of Judge Schwaba which was calendar Noe7s 

Summons was issued by the clerk of the Superior court on the day © 

the suit was filed, returnable May 20, 1935. April 27, more than 

20 days prior to the return day of the summons, it was duly served 

upon defendante Under the rules of the Superior court answer was 

due on or before May 22, 19355) prior to the hour of ten ae me As 

to whether the answer was duly filed within that time is the only 

material issue of fact in this casee Defendant offered evidence 

tendine to show that her answer was actually filed with the deputy 

clerk in the office of the clerk May 225 1935, before ten ae me 

Such answer is on file, but the stamp of the clerk and the record 

made by the clerk of the court indicate that it was not filed until 

May 23) 1935, at 2:04 pe me Plaintiffs:denied that the answer 

was presented for filing prior to May 28, 1935, at 2:04 pe ti» The 

stamp of the clerk and the entry in the register tend to sustain 

this contention. Plaintiffs therefore deny that there wus any 

error of fact and charge the defendant was lacking in diligenes 

in failing to file her answer in proper time and in filing it 
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eight days after the return date without leave of court or notice 

to counsel, and further in neglecting to take notice of proceedings 

which had taken place in the cause until seven months after the 

entry of the samee 

May 28, 1935, plaintiffs, evidently under the mistaken be- 

lief that the case had been assigned to a judge who was not sitting, 

appeared before Judge Kelly, chief justice of the law division of 

the Superior court, and upon their motion Judge Kelly entered an 

erdezs ef default for failure of defendant to answer the summons, 

As already stated, no judgment was ever entered upon this order of 

default, and the default prior to the entry of any judgment thereon 

was set aside by Judge Kelly on April 15, 1936. 

May 29, 1955, plaintiffs, apparently thinking that the 

proceeding before Judge Kelly on the day before was irregular, 

appeared before Judge SchwWaba and secured another order entering 

the default of the defendant. No further proceedings were had 

before Judge Schwaba until June 14; 1935, when plaintiffs again 

appeared before him. A jury was impaneled, heard the evideneey 

returned verdicts assessing damages, and the courts, also upon 

motion of plaintiffs, entered the judgnents which were afterward 

set aside. Neither defendant nor her attorneys had knowledge of 

the entrance of either one of these defaults or notice or knowledge 

of the proceedings before Judge Schwaba May 29, 1935, and June 14 

thereafter. The facts as recited were disclosed to them upon an 

examination of the docket of the court, kept in the office of the 

ehawk of the Superior court, on the afternoon of January 14») 1936. 

That examination disclosed the two defaults and the three judgments. 

The evidenee indicates that an examination of the s ame docket on 

the following morning at 8:55 ase Mey January 15, 1936, disclosed 

an additional entry in the docket whichwas not therein on the 
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afternoon before at the time the examination was made, to the 

effect that an order of default had been entered in the cause 

by Judge Kelly May 28, 1935. An examination of the register 

kept in the clerk's office showed that the answer of defendant was 

entered therein as havine been filed May 28, 1955. The time was 

stamped upon the answer itself in the clerk's office showing the hour 

to have been 2:04 pe me of that date. A further search made during 

the afternoon of January 14) 1936, in the vaults of the Superior 

court, disclosed that the answer itself was attached by a rubber 

band to the summons in the cause; that these documents were not in 

the regular envelope or file in the cause, but were in the general 

files in the clerk's officee An examination of the back of the 

envelope usedto hold the papers in said file in the case disclosed 

the order of default of May 29, 1935, entered by Judge Schwaba but 

did not disclose any order of default under date of May 28, 1935, 

entered by Judge Kelly» It therefore appeared that upon motion made 

by pleintiffs for default in the cause May 29, 1935, before Judge 

Sechwaba, the answer of defendant was not in the envelope or file 

there presented to the court, and therefore did not come to the 

notice or knowledge of counsel for plaintiffs nor come to the notice 

or knowledge of Judge Schwabae June 14, 1935, when the cause came 

up for hearing to assess damages on the sad default of May 29, 1935, 

the answer of defendant waz not in the envelope or file of the papers, 

and the fact that said answer had been filed May 28, 1935, was not 

know by counsel for the plaintiffs, and the fact of sdd answer 

being filed was not brought te the notice or attention of the courte 

The court entered judgment after the verdict, while without knowledge 

that esid answer had in fact been filed. The fact that tse answer 

had been filed was wknow to plaintiffs' counsel and plaintiffs? 

counsel did not at any time service notice upon defendant nor defend- 
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ant's counsel of any motion or motions ford efault or defaults, 

ox for the taking of testimony in proving up their damages June 

14, 1955, or at any other time, nor was any notice served upon 

defendant or defendant's counsel that the cause would be placed upon 

the trial calendar, so that defendant and defendant's counsel never 

pefcre January 14, 1936, hed notice or knowledge that the cause was 

not at issue and in readiness for trial whemever plaintiffst counsel 

should so elect, by giving notice to defendant's counsel. 

It also appears that defendant has a meritorious defense in 

sald causee Indeed it appears the administratrix in a sult growing 

out of this same occurrence obtained a verdict from a jury on which 

the Superior court rendered judgment ageinst plaintiff Alfred Lenox, 

which on appeal to shis court is this day affirmed in an opinion 

filed in case Gene Ho. 39342. 

It iz, of course, clementary that after the expiration of 

a term of court at which judgment has been rendered, the court loses 

jarisdictione By statute in Illinois the term passes @ter the 

expiration of 36 days from the date on which judgment is entered. 

(Ill. State bar Stats.» 1955, chap. 110) pare 268.) At common law, 

by writ of error coram nobis, errors of fact not appearing on the 

face of the record, if of such a nature that if known to the court 

at the time judgment was entered would hare précluded the entry of 

the judguent (provided the seme occurred without negligence of the 

applicant), could be corrected. The writ of error coram nobis in 

Illinois has been abolished vy statute, (Ill. State Bar Stats., 

1935, chape 110, sec. 92)» and there is substituted therefor a 

motion in the nature of a writ of error coram nobis. By the terms 

of the statute the motion may be filed ait any time within © years 

after the rendition of the judgment, and although the term has 

expired, ali errors of fact committed in the procedure may be 

ne 
fi oF 
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corrected. Prior to the enactment of the Civil Practice act, 

it was held that the motion was confined to such errors as might 

have been corrected at common law. Cook ve Wood, 24 Ill. 298; 

Estate of Gould ve Watsony 80 ITlle Appe 2423 McCord v. Briggs 

and Turivas, 338 Ills 158, and even since the anactment of the 

Civil Practice act, it has been held that the motion does not 

invoke the equitable jurisdiction of the court. Lynn v. Multheuf, 

279 Ille Appe 210, and Loew ve Krauspey 320 Ill. 244. 

‘The issue of fact in this case is whether defendant's answer 

was filed with the clerk May 22, 1955, but stamped by the clerk as 

filed May 28, 1935+ The trial judge expressed the opinion that the 

clerk did not make o mistake, and that the pleading was in fact 

filed at the time indicated by the stamp of the clerk and upon the 

date shown by the receipt of the clerk for the appearance fee. 

Assuming this to be the case, the question arises whether the fact 

that the trial judge, at the time of entering default in judgment, 

éid not know that the tardy pleading was on file, was such an error 

of fact as if it had been know, would have precluded the entry 

of the judgment. Plaintiffs assert that it wuld not. They rely 

upon rule 11, secss 2 and 2 of the Superior court, which provide 

in substance that when process has been served to a given return 

day, defendant shall appear before the opening dey of court on 

Wednesday, the second day after such return day, and that in the 

event of his failure to so appear by filing a motion or pleadings 

he shall be considered in default; and that the filing in the 

clerk's office of a motion for extension of time to plead shall 

not of itself stop default; that every such motion must be made in 

open court prior to expiration of the time limited for appearances 

Plaintiffs say it is the intention of sece ly rule 16 that if an 

appearanee has been filed in accordance with that section in time, 
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d@efendant is not to be defaulted without notice if he subsequently 

fails to pleads that, however, if he fails to file an appearanoe 

in times as provided by that section, he is then im default for 

want of an appearance, and that under sec. 2 of rule 36 he is not 

entitled to noticee aA different construction, it is said, would 

leave the procedure of the court in a chaotic state, and under such 

construction defendant could by negligence and nonobservanee of the 

rules defeat and nullify the procedure. Plaintiffs cite Mandell v. 

Kimbally 85 Illes 582. 

Sece 20 of the Civil Practice act, Ill. State Bar Statse, 

1935) chape 110, pe 2440, provides in substanee that every appear=~ 

enee in a civil action, whether in person or by attorney, shall be 

made in writing by filing a motion or pleading in the cause which 

shall state with particularity an address where service of notices 

on parties may be made- Defendant contends that under this section 

the filing of a tardy pleading amounts to an appearanee, and that, 

therefore, under sece 1 of rule 16y defendant was entitled to 

noticee Defendant cites Swierez ve Nalepka, 259 ITlle Appe 2623 

Marland Refining Coe ve Lewis) 264 Llle Appe 163-6 Defendant says 

the second sentence of secs 1 of rule 16 seems to imply that a 

defendant may appear and yet be in default for want of an answer. 

She says she does not claim that a tardy pleading ipso facto will 

prevent a default, but only that it compels the opposing counsel to 

give notice, and then the court may in its discretion either enter 

default or give the defendant leave to plead. In this case defend- 

ant says the court was prevented from exercising this discretione 

The real question seems to be what is the legal effect of 

‘the filing of a tardy pleading and the determination of that question 

seems to be controlling on this phase of the casee Plaintiffs contend 

that it is a nullity. The authorities are not in entire harmony. 
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In Freeman on Judgments, vole 3, pe 26425 Sece 1270, the author 

Bayes 

“Default judgment cannot be entered against a party who 
has an an appropriate pleading on file which has net been stricken 
or otherwise disposed of." 

Section 1273 says: 

“The effect of pleading after the expiration of the time 
allowed by the law depends somewhat upon local statates and rules 
governing the matter of defaulte But where the practice contem- 
plates the entry of a default as a record indication of the fact 
and as a preliminary to a judgment, a pleading filed before such 
an entry has been made is held suificient to prevent judgment, at 
least while it remains undisposed of. An answer filed after the 
time prescribed or allowed and before entry of default cannot be 
disregarded since it is not a nullity though not strictly regular. 
Nevertheless the court may in its diseretion, upon motion, cither 
strike such a pleading or permit it to stand or take such action 
as justice may require." 

In Bancroft om Code Practices, vole 3, sec. 1804, pe 2368) 

the author says? 

“Ordinarily the right to plead is not cut off until a 
default has been entered or claimed in the proper manner, notwith- 
standing the time allowed by the statute or the court has expired. 
Consequently if a sufficient though belated, pleading is on file, 
neither a default nor a default judgment may be entered, at least 
until such pleading has been disposed of. 

in 15 Re Ge iney BEGe 113» pe 665, it is saids 

"If a party, after the time expressly granted for filing a 
pleading against him has expired, suffers further time to lapse, 
without taking any action thereon, and in the meantime the pleading 
is served and filed, he, by such conduct, in effect grants the 
adcitional time, and the party is not strictly in default. A 
judgment by default cannot be entered for failure to file an answer, 
when such answer is not filed at the time such default is attempted 
to be entered. A judgment by default is ordinarily irregular md 
void if entered after defendant has appeared md pleaded." 

The rule in Corpus Juris is thus stated (see 34 Co Jes pe 

163): 

"Defendant cannot escape the consequences of his default 
by filing an answer or plea, after the expiration of the time 
allowed, unless it is filed by consent of the plaintiff, or leave 
of court, or unless in some jurisdiction it is filed before the 
entry of a default." 

In Balulis v. Hooper, 338 I11. 2l, the Supreme court, citing 

cases, summarizes the law as follows: 
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"The general rule is, when the time for pleading has 
expired and the party has filed a pleading without leave of court 
and without consent of the adverse party the filing thereof is an 
irregularity, whichs if not waived, renders the pieading liabley 
at the discretion of the court, to be stricken on motion or dis- 
regarded or treated as a nullity." 

We are inclined to hold that under the law of Illincis the 

filing of a tardy pleading is not a nullity from the legal standpoint, 

but it is an irregularity which may be treated by the trial court 

according to its discretipbn. In this case the trial court exercised 

its discretion when the fect of the terdy plecdinge was called to its 

attenti one Judge Schwaba expressly said that if he had known there 

was such a pleading on file he would not have entered the default 

and judgmente He, therefore, entered the order setting the judgment 

asides in the absence of bad faith by defendant, we think that almost 

any trial judge would have done likewise, Courts exist to try cases 

on the merits,not to dispose of them on mére technicalities. The 

decisions of this court are in conformity with this view. Straus ve 

Biesen, 242 Ill» Appe 3703 Riesdorf ve Fyfe, 250 Ille Appe 122. 

There remains for consideration the question of whether 

defendant was guilty ef negligence which would preclude this relief. 

The trial court held that he was not, and the question ef negligenee 

is usually one of fact to be determinec from 211 the circumstances. 

It would unduly extend this opinion to consider all thecasese We 

hold that the pleading of the defendant which was on file was not 

necessarily a nullity; that the question of whether defendant wes 

guilty of sueh negligence as would bar this remedy was for the courte 

As wes well said in the x ecent case of Scully v. Richardson et ales 

Gen. Moe 39085, cpinion filed January 4, 1937, “there is no syllogism 

or mathematical formula by which to determine negligence." The judg- 

f the trial court will be affirmed. 

ely , 
APP IRMiDe 

OfConnor and McSurely, JJo, concurs 
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a : 
WALTER BNGEL, 2 Minor, by Otto ) 
Engel, his next friend, and ) 
OTTO ENGEL, 

Appellees, 
APPE FROM BUPERIOR COURT 

va 
i ) OF COOK COUNTY. 

THE CITY OF CHICAGO, a Municipal ) 
Corporation, 90 + ? Ee: 

Appellant, re J 0 Lok: 6 0 4. 

WR. PRESIDING JUSTICE MATCHETT 
DELIVERED THE OPINION OF THE COURT. 

January 17, 1934, Walter Engel, the plaintiff, sustained 

serious injuries through an explosion of inflammable material at a 

dump maintained by the City of Chicago near the intersection of 

of Springfield avenue and 68th street. He brought this suit by 

his father, his next friend, basing it on the alleged negligence of 

the City and other defendants who had deposited material on the 

dump. in the same suit the father sued personally to recover neces- 

gary expenses incurred by him in furnishing medical cate to his son 

as a result of the injury sustained at that time, Defendants 

answered the conmiplaint denying liability. There was a trial by 

jury wiiech returned a verdict in favor of some of the defendants 

but in favor of Walter @ngel for $45,000 and his father in the 

amount of $3400 against the City, and judgments were entered on 

these verdicts, from which judguents the City appeals, 

it is mot contended that the damages are excessive, but 

the City contends in the first place that the judgment in favor of 

Otto Bigel, the father, should be reversed because he failed to 

give notice to the City as required by section 7 of chapter 70 of 

the statutes, (See Ill. State Bar Stats., 1935, p. 1804.) It is 

algo contended that the judgment in favor ef Walter Engel should 

be reversed for error in the instructions given at his request, 

because the elleged negligence was not the proximate cause of his 
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injury, because the streets upon which the accident occurred had 

not been opened for public use, and because plaintiff neither ale 

leged nor proved as to Walter Engel the existence of an attractive 

nuisance, and there was, therefore, no express or implied invita- 

tion to piaintiff to be uvon the streets, 

The alleged error as to the failure of Otto Engel to give 

notice to the City cannot be sustained, The statute in question, 

by its terms, limits the necessity for notice to actions which are 

about to be commenced "on account of any personal injury.” The 

suit of Otto Engel was not of that character, We so held in 

Calabrease v. City of Chicago Heights, 189 Ill, App. 6534, invan 

opinion which is only abstracted, The statute is to be liberaily 

construed (McComb v, City of Chicago, 263 Ill, 512), and while 

defendant earnestly argues from what it deseribes as "internal 

evidence" that it was the legislative intention that the ststute 

should apply to a claim of the character made by Otte Engel, we 

are not persuaded and adhere to the decision formerly made, More- 

over, although he was net required by the statute so to do (Me- 

Donald vy, City of Spring Valley, 285 111, 52), the plaintiff, by 

his father Otto, caused in due time a notice to be served uvon the 

City whieh contained full information of the facts required by the 

statute, Again this question was not raised in the trial court, 

It is presented in this court for the first time and therefore 

cannet prevail, Graham vy. City of Chicago, 346 Ill, 645; Simon y, 

Gity of Chicago, 279 Ill, Apo. 85, 

As already stated, there were originally several defendants 

te the suit, and defendant complains that the court instructed the 

jury in substance that. if the City was found guilty it would not be 

relieved of liability by reason of the fact, if the jury so be- 

lieved, that neglizence of some other party had also contributed 
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to plaintiff's injury. It is urged that it was error to thus par- 

ticularly point out the defendant City. Compiaint is also made that 

the court instructed the jury that children might lawfully use the 

streets of the city for recreation, pleasure or curiosity without 

becoming trespassers, We do not think there was reversible error 

in either instruction. The undisputed evidence showed that the land 

used by the city for dumping purposes had been laid off as a publie 

highway, A dirt road prior to its use as a dwap ran through the 

center of it, The undisputed evidence showed that children had 

for a long time been accustomed to congregate on it and pass over 

it on their way to and from school. It is true it had not been 

formally put into use as a public highway, but the fact that it 

had been so platted was one of many circumstances from which we 

hold the court might properly instruct the jury as a matter of law 

that plaintiff was not a trespasser at the time he was injured, As 

to the other instruction, it has in substance been approved in numer- 

ous cases, Bekels v, Muttschall, 230 Ill, 468; Union Trac, Co. vy, 

beach, 215 Ill, 184; Perryman v. C, ©. Kys, Co., 242 Ili, 273; 

Vanek v. ©. ©, Kys, Co., 210 Ili. App. 148; Pennington v, Rowley. 

Bros. Co,, 241 Illi, App, 58. Moreover, defendant is in no position 

to complain ef the instructions because he entered no exception to 

any one of them, as provided by section 1 of the act to amend sece 

tion 67 of the Civil Practice Act (See Laws of 1935, ». 107.) 

Defendant also contends that the existence of an attrac- 

tive auisance is neither alleged in the complaint ner proved as a 

fact by the evidence, Defendant says that such a nuisance did not 

in facet exist as to plaintiff Walter Hngel. lt is argued that to 

create @ liability for an attractive nuisance it is essential that 

the thing claimed to be the nuisance must possess atiractive and 

alluring qualities which appeal te childish instinets of curiosity 
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ana playfulness, and further that the child injured must have been 

attracted or allured to the object found to be a nuisance in re~ 

sponse to such ehildish instincts. In so far ae plaintiff's 

complaint is ecneerned defendant is not in a position to urge 

that it was defective in this respect. Defendant did not demir 

to the complaint or move to strike it or in any way question its 

sufficiency in the trial court, It made no motion for an in- 

etruction in its favor at the close of all the evidenee on the 

ground of variance between the evidence offered and the facts as 

stated in the complaint. Under the former practice it was neceasa- 

sary that a motion for s directed verdicton the ground of variance 

should specifically point out the particular variance melied on. 

Probst Comsetr. Co. v. Foley, 166 111., 33; City of Chicago v, 

Bork, 227 Ill. 63; Rlofski v, Railroad Supply Co., 235 Ili. 150; 

Pickett v, Kuchan, 323 I11, 142, Under the Civil Practice Act 

(Ill. State Bar Stats., 1935, chap, 110, parse. 161 and 170) 

pleadings are tc be liberally construed with « view to doing 

substantial justice between the parties, and no pleading is to 

be deemed bad in substance which shall contain such information 

#8 shall reasonably inform the opposite party of the nature of 

the claim or defense which he is called upon to meet, and all 

defects in the pleadings, elther in form or substanes, not ob- 

jected to in the trial court, shall be deemed to be waived, In 

Carson-Payson Co, v, Peoris Terrazzo Company, 23893 Ill. App. 586, 

this court held that even the failure to allege in a complaint 

in tort that the plaintiff was free from contributory negligence 

was not such a defect as could be taken advantage of upon appeal 

where the sufficiency of the pleading had not been challenged in 

the trial court, If the complaint here was defective, we hold 

the defect has been waived by the defendant, 



! 
n 

b 

need eved taum boutat blise ot dadt gedtr't bos, ,apenlvtyelg bon. 

“or aid Sones tuct 2d of beuroy foetdo eit of beawite to, botoattte , 

a'Tittintelg es tet oe at .etenitent dalbiice soue ot senoqy, 

; egaw ‘ot notttaoq & at renee et J 1g bets Le b He mtponoo wt talslqmen 

rumob fon Dip YaaiaeteG .toeqses eld ub evitoeten vow h tedt 
age mah savwp qu ye af to tf eaitte of ovom to datatqmog oat, ot . 

! watt Ae tot aelJom on eben at 9 tH90 teixt odt ot Woe to LT Tae 

eat to sousbive. eat LLe to eeofo ont ta. tovet atk at woltoutts 

as wapst out dag baxetie eouabive eat mented manaltay Xe DANNEE., 
~n9900 enw ti coitoerg remot act tebaU ,tutetquoo edd at hotate, 

ssusitev to bavotg ect aojothuey Botoatib a tot agivom~ tend yee» 

ie bellow gousitev tslvolizeg wad two tatog ylisottioggs saa 

at opgoido to Yttl 786 4 «ftT ane ekade 
308 .£LT BES og 

“(ore bos fof ety «Ott: om, + ait pipeernenrs otade Add. 

_putoh ot woty 4 cttw heurtenoo yliaxedif od of ets spelt ie 

! of ek anttbeotg on baa .meltzag ont 8 aries oattent, atts be 
mottessretat dona nhat cee, Lede dio bib sonstadue Al, bed deine iy 

to oruden edt ‘te yieeg, stiaoqge ald mate tas vaiditaieall i ffecia ie. 

fie hae ,teem of sou belian at od dotdw oui 

rs ado gon alone to aot ad sondia. Pi se ; 

at ehaviaw od,.of bamosh oq: Atame, ah habensiaet id cent 

.988 .gmh 11 888 ,ymeqmod. oxgatzen at )_ Apey, 

tateatquoe # mk sgeits of senile ould dca bled Jd 

oousnityes yrodedizdaee mort sett pay Tiitatele esd teds eal — 

“ fesgqa Hogs ‘to, agetaevbe sealet ed biupo as doeteb « sinus, story aw! 

ft begmmttato, ned gon bat gaibsode ext ‘to, yooltod tua exit: exosive » 

bLod ow. ,evitosteb saw exod takatqmgo, os, tT» drus debts oath) 

Wubrotoh ont Ye, boview ased ead semana | 

% 



The question of whether the evidence was sufficient to 

prove cause of action is, however, open for consideration in 

this court, and requires a summary of the material evidence, 

Springfield avenue, where the aecident occurred, is the 

centerof a plot of ground bounded on the north by 67th street, 

on the south by 69th street, on the east by Mamlin and on the 

west by Crawford avenue, being two blocks square. With the ex- 

ception of a single house the premises were vacant and unime 

proved, The premises were subdivided September 20, 1923, and 

the streets and alleys dedicated to the city as public highways 

pursuant to the provision of the statute, Before the City began 

Gumping there a dirt road in Springfield avenue was used by 

vehicles, The City began using the premises as a dumping place 

about the first of April, 1933. Refuse material was dumped 

along Springfield avenue from 67th street (also known as iiar- 

quette Road) to 69th street. The purpose of dumping was not 

only to dispose of waste material but to lay the foundation for 

future use as a street. North and south of these premises 

Springfield avenue was paved, as were the other streets on all 

sides of it. At the time plaintiff was injured the dumping had 

been done from 67th street south on Springfield avenue to 68th. 

street, and some material had been dumped from 69th street north 

on Springfield. The dumping was done under the supervision of 

the ward superintendent of the 13th ward of the city, who, under 

the ordinances, was under the direction of the superintendent of 

strects, Wagons and trueks from the city driven by persons under 

contract with the city to carry its garbage; private trucks as well 

as trucks from the Municipal airport dumped on this plot of ground, 

the material deposited on the dump was of various kinds; some such 

as ashes, tin cans, bottles, copper, brass, zine and aluminum were 
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non-combustible; others such as cork, paper, sawdust, rags, old 

brushes, were combustible but not explosive, imeh of the material 

consisted ef cans, containers and bottles which heid liquid chemi- 

cals, the product of Wizard, Inc., and Kidway Chemical Company, 

whieh dealt in articles of this kind/ These materials were ex- 

plosive and were hauled from the plants of the corporations and 

deposited there by lr, Zimmerman, who had been employed by these 

corporations and whe testified that he asked and received permise 

sion from the ward superintendent to dump these materials at this 

Place, The ward superintendent denied that he gave this permis- 

sion. There was evidence both ways, but the verdict of the jury 

seeme to settle that issue of fact in favor of the plaintiff, 

Zimmerman deposited altogether about 240 truckloads of material 

of which 10% or 24 truckleads consisted of this latter sort of 

pessibly explosive material, ‘he orders of the companies for 

which he worked were that the cans and bottles should be broken 

up, but he said it was not practical for him te do so. Zimmerman 

began to dump October 31 and continued to dwup until Noveuber 23, 

1933, These materials were scattered al] over the dump and for 

months had been picked up by the children visiting the dump. Fires 

were burning on the dump from time to time for many weeks and were 

observed by practically everyone whe passed that way. ‘The testi- 

mony of experts shows that some of this material, such as liquid 

wax, will ignite and explode at 150° to 250° Fahrenheit, and that 

& container holding this material, put into the fire and heated to 

& certain degree, would explode and blow flames in all direetions, 

The evidenes shows that fires burned or smoldered on the dump for 

days and sometimes for more than a week; taat the lires were fré- 

quently burning while the men were leveling off the dump, and 

there was also testimony tending to show that the men whe leveled 
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off the dump would light the fires, 

Thing /evidence from which the jury could find that these 

fires weré permitted by the employees of the City and at times 

lighted by them for the purpose of disposing of the combustible 

material. Children of ages ranging from 6 to 16 years visited 

the dump daily and picked up such articles as they might wish, 

They picked up cans and bettles of the chemical company and they 

played around the fire; they brought little wagons with them and 

carried away the material they picked wp; no one ever told the 

ehildren not to visit this place and none of the many children who 

testified had ever seen a watehman on the dump; neither were there 

any signs warning them of danger or telling them mot to come upon 

the premises, 

Plaintiff was 12 years of age; he had been in the habit 

of visiting the dump with his brother and other boys; he had 

picked up various articles and had taken a considerable quantity 

of cans and bottles filled with fluid; there was a box full of 

containers in his home. On the day in question he went to the 

dump with a companion, Francis Justice, 13 years of age; they took 

with them an old baby bugey and were looking for polish and cans; 

they found five or six cans and bottles on the dmmp; they became 

cold and decided they would go home; they had a box on the buggy 

in which they put the cans, and sometimes when they moved the 

bugey the box would fall off, and they say they decided to throw 

the cans and pottles away; they saw a fire on the dump at 68th 

atreet, and their testimony is that a truck had pulled in there 

just a short time before; the evidenee does not show that it was 

a city truck; they did not know whe lighted the fire; they put 

their buggy with the front end of it about 3 feet from the ire, 

and they sat on each corner of it, warming themselves, Plaintiif'g 
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testimony is; 

“Then we got warm and we decided to go home, as it was 
getting kind of dark, and we got up and about the same time ag 
I turned sideways my body was---my body was facing north, and I 
heard a noise, and I turned my head to look around and something 
shot out at me, It was a bluish, whitish flame shot at me, ands 
it shot on the lower part of my body. There was a nuise lise a 
loud fireeracker. Thuis stuff shot om me all around,* 

His companion testified: 

“Then we got up, and I was just getting up and the ex= 
Plosion equirted on him,” 

fhe injuries sustained by plaintiff were terxibie, His 

underwear was entirely consumed to the waist and burnt in several 

Places; the clothes showed brown and yellow stains as distinguished 

from burns, these being of the same color as the solids in the 

liquid wax. Expert evidence was given that a part of the higher 

boiling solvents had been in contact and were at the time of the 

trial still present in his garments. 

Mitchell, the ward superintendent, denied that he gave 

Zimmerman peruission to dump. Witchell alse said he never saw any 

of these bottles or cams or any paper or eartons or boxes centaining 

the nanes of the chemical companies, and his acting foreman gave 

testimony to the same effect. the assistant foreman siso testified 

that he had notified the police that unauthorized dumping was being 

done on the property and asked them to catch the people who were 

doing it. The evidence on these points was conflicting and is 

settled by the verdict of the jury. 

The contention of defendant is that there are two indispen- 

sable elements to an attractive nuisance; that in the first place, 

the ohject claimed to be such a nuisance must possess attractive 

and alluring qualities whieh appeal to childish instinets of couri« 

osity and playfulness, and, second, that the chiid whose injury 

it causes must have been attracted or allured to the okject by the 

response of Kis childish instincts, I+ is contended these essential 

elements were lacking in this case, It is said that the objects 
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whieh engaged the interest and attention of plaintiff were paper, 

copper, brass and aluminum and containers filled with polish, and 

that there is in these objects no attractive or alluring quality 

which would appeal to ehildish instinets of curdesi’y and play- 

fulness, It is also said that plaintiff was not attracted or 

aliured to the dump by the response of childish instincts te 

its appeal. Jhat he went upon the dump with his companion for 

purposes more mature than childish. Thet they were in fact ine 

terested in obtaining something to sell or use, That on the oc= 

ecasion when he was injured he was there to obtain something to 

use, mameiy, polish. Defendant relies on a number of cases of 

which Beit Ry. Co. vp Charters, 125 Ill. App. 522; Burns v, City 

of Chicago, 336 Ili. 89, and State v, Trimble, 315 io. 32; 285 

& W. 455, are illustrative. 

The general rule at common law was that the owner of land 

owed no duty to a trespasser on his premises except that he would 

not wantonly and wilfully injure him, The doctrine of attractive 

huisanee as applied to injuries received by young children was 

developed upon the theory that certain articles upon his premises, 

known to the owner to be attractive to children, amounted to an 

implied invitation to come upon the premises, but the doctrine 

has not been limited to that class of cases, Where a nuisance 

is, for instance, located on a public highway where the child has 

@ lawful right to be, the question of whether or not he iis a 

trespasser does not apply, and the reason for the rule in the 

first class of cases does not obtain, Another case is where the 

objected nuisance is located on private property upon which, 

to the knowledge of the owner, actual or implied, children are in 

the habit of congregating although not attracted by the particular 

inetrumentality which causes the injury, Illustrative of cases 

where the accident happens in the publie street is that ef Flis 
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vy, City of Chicago, 247 Ill. App. 123, Illustrative of the class 

of cases where the owner knows that children are in the habit of 

playing upon the prewises is Ramsay v, Tuthill Material Co., 295 

I1i,, 400, ITliustrative of the cases where the nuisance is lo» 

eated on private property to which children are attracted by the 

thing which injures them, is Wolezek v. Fublis Service Co., 342 

T1li, 490. 

The evidence in this case was such that the jury could 

reasonably finid that the defendant City was well aware of the fact 

that children of tender years were attracted to the dump; that. 

they were constantly visiting it, and from that kmowledge arose th 

duty to use reasonable precaution either to prevent the children 

from coming upen the premises or to keep the premises in such cone 

dition that they woild not be injured, Best, Adm'r,v. Dist, of 

Columbia, 291 U. S, 411. Restatement Torts, section 339. 

Even if the case were to be regarded as one in which it 

was necessary to prove allurement amounting to an implied invita- 

tion, the contention of defendant could not prevail, In the recent 

ease of O'Donnell v, City of Chicago, 289 Ill, App. 41, where the 

plaintiff, a lad of 9 years, climbed to the top of a steel pole 

on a public highway, maintained by the defendant, in order to 

obtain a free view of boxing matches carried on beyond an adjacent 

fence, it was argued that the pole itself was not the object of 

-atttection, and that plaintiff could not recover, ‘This court said: 

. "Defendant argues that the evidence fails te show that the 
pole itself was the attraetive thing but that the prize iight within 

thx We etnies MS toe is th te ee 
part or &@ general environment which is attractive to children, 

eit ie iret ste Ee es et Pee Se te 
A review of all the authorities is unnecessary end would 

unduly extend this opinion, We hold that the evidence was suffi- 
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elent to authorize a finding of negligence by the defendant under 

the attractive nuisance rule, 

Defendant finally contends that tue judygient should be 

reversed because the negligence of defendant was mot the proximate 

cause of the injury. It points out that the day on which the ac- 

cident occurred, the city employees and dump wagons hauling for 

the City were not on the property; that the evidence shows they 

were at this dump only on Monday, Tuesday, Thureday and Friday, 

while the accident oceurred on Wednesday; that they were at the 

dump on these days only from seven ofeclock in the morning until 

four o'clock in the afternoon, and that the injury oceurred at 

about five o'clock in the afternoon. It is thus clear from the 

evidence, the City says, that the truck which plaintiff and Wis 

companion saw did net belong to the City, was not in charge of a 

city employee and was not hauling for the City, and that the fire, 

therefore, was net started by anyone for whose acts or omissions 

the City would be liable. 

It is pointed out that it is essential to recovery that 

plaintiff prove that the negiigence with which the City is charged 

Was the proximate cause of the injury, and it is not enough for 

pleintiif to prove an act of omission of the defendant which does 

nothing more than produce a condition which made the injury vos- 

sible, the injury itself occurring by reason of an independent 

act of a taird person. Seith v, Commonwealth Klee, Co., 241 Iil. 

262, and Hartnett v, Boston Store of Chicago, 265 Ill. 331, are 

eited, In eCiure v, Hoopeston Gas Co., 303 Ill, 99, the Supreme 

Gourt said: 

"A cause of injury is not too remote, if, according to the 
ony 5 mila of mankind the result ought to have been appre 
ended, 

Proximate cause is that which uaturally leads to or pro=- 
succes, or contributes directly to producing, a result such as 
might be expected by any reasonable and prudent man as likely to 
directly and naturally follow and flew out of the performance or 
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noneperformance of any act. *** 
Whether the defendant was responsible for the ignition or 

net is imtiaterial in this ease, since the ignition was not an in- 
tervening independent cause, but both it and the gas were present 
and directly contributing vauses of the explosion, If the gas 
Was present because of the negligence of the defendant, he is 
responsible for all the direct consequences thet could reasonably 
have been anticipated, *** " 

We hold that under the facts which here appear a reasonably 

prudent person would have foreseen that some such injury as that 

which occurred would probably take place, through waintaining the 

dump in the manner in which it was maintained, ‘he supposed inde- 

pendent cause was not unconneeted with defendant's neglizenee, The 

negligence of defendant was, therefore, the legal cause of this 

injury. Restatement Torts, secs, 430433. We saiso hold that 

uncer the facts which here appear the jury could have reasonsbly 

found defendant to be guilty of negligcenee irrespective of whether 

the doctrine of attractive nuisance wes applicable, Eunyan vy, 

Am, Glycerine Co., 230 Ill, App. 351; Haas v, Herdman, 284 Ill. 

Apps 103, 

The judgment is affirmed, 

AFFIRMED, 

O'Cenror and MeSurely, JJ*, concur, 
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MARION RABB, Administratrix of ) nt 
Estate of ERNEST RABB, Deceased, 

Appellee, APPEAL YROM SUPERIOR COURT 

VS OF COOK COURTY. 

FRED LENOX —- 3 604 ' Appellant, )} 29 0 1.A. 6Q 

BR, PRESIDING JUSTICE MATCHETT 
DELIVERED THe OPINION OF THE CouRT, 

In an action on the case under the statute for alleged 

négligence eausing the death of her intestate and upon trial by 

jury, there was a verdict for plaintiff in the sum of $7500, upon 

which the court entered judgment, from which defendant appeals. 

It is contended for reversal that the court erred in 

striking a portion of defendant's answer, setting up tne defense 

of estoppel by verdict, in admitting evidence offered by plaintiff 

over defendant's objection, the conduct. of the trial Judge was 

prejudicial, end the verdict against the manifest weight of the 

evidence, 

The aceident in whieh plaintiff's intestate lost hie life 

occurred October 27, 1934, on U, S. Highway No. 12, at or near 

the intersection of that highway with Parallel road in Palatine, 

Cook county, Illinois, when a DeSote car in whieh intestate with 

his wife and infant daughter was being driven by him in a southe 

eastern direetion collided with a Plymouth driven in a northwestesn 

direction by defendant, 

Thies suit was brought January 31, 1935, Thereafter defend- 

ant Lenox, Walter Bormman and Anna Bornman (tae last two riding with 

defendant as his guests at the time of the accident) brought suit 

against the administratrix in the Superior court ef Cook county in 

an action on the case for alleged negligence of the intestate, 

whereby they were injured, based upon this identical collision, 
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Judgment by default was entered upon the verdict of a jury which 

the Superior court thereafter set aside upon petition by the ad- 

ministratriz in the nature of a writ of error coram nobis. The 

petition was filed mere than 30 days after the rezditior of the 

judgment and plaintiff contended that the court was without juris- 

diction to set the judgment aside and appealed to this court, where 

the cause was docketed as No. 39185. Pending that appeal defendant 

in his snewer set up a defense that plaintiff was estopped by the 

verdict rendered in the case brought in the Superior court, That 

portion of his answer was stricken by the trial court, and it is 

argued that the court erred in that ruling, 

We have this day filed an opinion in appeal No. 39183 af- 

firming the order of the Superior court, setting aside the judgment 

theretofore rendered, and it is apparent tiat the contention of 

defendant in that regard cannot prevail. 

the controlling question upon the present appeal is raised 

by the contention of defendant that the verdict of the jury is 

against the manifest weight of the evidenée, 

The eollision occurred between eleven and twelve o'clock 

p. @, October 27, 1954, At about nine o'clock a, m, of that day 

the decedent Rabb, with nie wife and their infant daughter, left 

the home of irs, Rabb's parents at Aurora, Minn., about 570 miles 

from their home in Chicago; they traveled in a DeSoto sedam, driving 

through Duluth, Superior, Eau Claire and Madison, Wisconsin, Mr, 

Rabb driving all the way, 

On the evening of the same day at about 9:45 p, m,, defendant 

Lenox lefiihis home in Cicero, Illinois, for Hdgerton, Wiseonsin. 

He was accompanied by Mr, and Mrs, Walter Bornuan and liv, and ire, 

Walter Keisker as guests; le drove a Plymouth sedan, 

the highway at the point where the collision occurred is 
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in the outskirts of Palatine, is 40 feet wide, and has lenes for 

traffie - two for cars going in a northwestern direction and two 

for cars driving in the opposite or southeastern direction, Ime 

mediately south of the place where the collision oecurred the 

road for a distemce runs parallel with railroad tracks, then 

curves away to the northeast or to one going north to the risht, 

The curve here is banked with the low part on the right side of 

the rosd as te those driving in a northern direction, At that 

point the land goes up hill, and the hill cuts off the view of 

those traveling in either direction from those traveling in the 

opposite direction on the highway, The DeSote car, driven by 

Rabb toward the southeast, and the Plymouth seden driven by Lenex 

toward the northwest sideswiped ox this curve, It is apparent 

that if the drivers of each of the sare had kept to his own cide 

of the road the eollision could not have occurred, and the perties 

aré agreed that the ultimate question of fact for determination 

wes whieh cab was being driven on the wreng side of the road when 

the collision oceurred, The jury found against defendant on that 

issue, 

The only occurrence witness for plaintiff wes Mire, Rabb. 

she was sitting in the rear seat with her dine months old daughter 

who Was asleep, iirs. Rabb says her husband was driving on the 

right side of the road, going south, straddling the line between 

the first end second lanes of traffic, She sew the headliguts on 

the other car. Her husband turned toward the right but defendantds 

car struck the one in which she was riding. She says: "At no time 

before the collision or after the collision was our ear to the left 

of the center of the highway," She says there were no strect lights; 

that mo car had passed them shertly before the accident; that she 

knew they were coming to the curve and saw the eurve; that there wag 

quite a piteh in the curve toward the left; that she first saw the 
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other car when she saw the headlights as they were going aroun 

the curve; she saw the headlights, there was a swerve of their car 

end then the eollision oceurred, In turning to the right touey 

swerved over toward the west side of the highway, er susbend was 

rendered unconscious by the collisien and died next morning at 

3:15. 

Jacob Schwingel, 4 garage man, testified that he got to 

the scene of the accident about 11:50 p. m/; that horthwest 

highway at this point ran southeast and northwest and wae guite 

wide there; that there were four lenes of traffie, two southbound 

and two northbound; there were three black lines se¢epserating the 

lanes, the center line being orange and in the center of the whele 

hishway; that when he got to the seane of the accident he found the 

Plymouth sedan and DeSoto sedan wreeked; that the Plymouth sedan 

was facing weet about the center of the road; the DeSete wae just 

off the highway on Parallel road, facing east; that the Plymouth 

was a bit north of the DeSoto and half on one side of the oenter 

line of Northwest highway and helf on the other; the rear of the 

Plymouth was east of the center line, and the front was west; the 

DeSoete stood aperoxinately 25 feet southwest from the Plymouth; 

the left rear wheel ef the DeSoto was off or broken, and the left 

front wheel of the Plymouth was kmooked off or crushed down; fols, 

a member of the Palatine police force, was there when witness ere 

rived; the cars were towed to witness®s: garage where phetographs 

were taken of them, whieh are in evidence, 

Officer Yolz testified that he arrived at the scene of the 

aecident about 11:15 p. m/; that he saw the two oars, the one 

facing east off Parallel road, the other facing west about the 

center of the highway; the Plymouth ear was straddling the middle 

orange mark on the two imner lanes, the front wheels in one lene 

and the rear wheels in the other lane; it was feeing west; the ler't 
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front wheel of the Plymouth was off and the left side was suashed; 

the front door was damaged, caved in; the window was broken; the 

left front headlight was swashed; the left front Tender curled up; 

the DeSoto had twa headlights; the whole leit side was pushed in; 

the rear wuecel on the Lert side Was amashed off; the DeSste and 

the Plymouth stood approxiuately 25 feet apart, ths Plymouth being 

south of the DeSoto, 

Defendant testizvied that wis Piywmouth was a five passenger 

sedan; that Mr. and Mrs, Bornuman and kr, and dirs, selsker were 

with hiw as guesta in the car; he had been traveling the highway 

twiee a week for three yaars aud two or three times a week for 

over a year before the aceident and had driven it beth day and 

night; he saié that just before the accident he was traveling 4 to 

5 feet to the right of the middle line of the entire highway; that 

he did net at ary time get over to the tilddie iine or to the left 

et the middle line before the collision tock place; thatfne Was 

taking the curve, he was going 30 to 55 miles en hour; that he saw 

the other car just a few seconds bewore the collision; that as he 

got inte the curve he gould see the refleetion of lights coming 

but could net see the car because of the rise in the land on the 

right; that just as he got into about the center of tie curve plaine 

tiff's headlighte popped up abeut 15 feet in front of him; that he 

swerved to the right, tried to go for the ditch, took his toot off 

the gas snd put in on the brakes and there was 2 orash, and that was 

all he cowld remeuber; he said he had been driving 4 or 5 feet from 

the center line all the way from Chicago when ke got on that highway; 

thet he might have swerved to the right er left once in awoile; that 

some ol the time he had driven in the outer lane; he had been driving 

within 4 or 5 feet of the center of the highway just a short distance, 

say a biock from the eurve; that ike had passed another car just @ 
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short time before the accident, 500 or 600 feet from the scene of 

the accident; he said that at the coroner's inquest, when asked 

whether he was next to the center line of on the line, he replied, 

"No, sir, next to the center line"; when asked by the coroner why 

-he was traveling next to the center line he replied, "Well, I had 

passed a car about a quarter of a mile back;"in reply to a question 

from theceroner #3 to whether it took him a guarter of a mile to 

get back, he answered, "Well, I did not think it was necessary to 

swing over when I came to that curve, because I figured I eould 

make it on that lane all right"; when asked if there was any traffie 

to keep him from traveling in the outer lane he replied that there 

was not, and admitted that at the inquest, in reply to a guestion 

from the coroner as to whether he could give any reason why he was 

not traveling in the outside lane at the time, he replied, "Well, 

none other than I was making the turn, end probably you go a little 

out of your way when you make a curve. The one I took to follow"--- 

The witness also said he had testified at the inquest that he dia 

not know his car was traveling with one of the wheels on the center 

line as he was going north and did not think it was over that far; 

that he was most sure it was not; that in reply to a question from 

the deputy coroner as to why he did not get out of the way of the 

car as soon as he saw it there, he replied, "“Weli, I don't know 

whether I was getting in his way or he was getting in my way." In 

Fesponse to a quastion by his own counsel he further said that he 

testified at thecoromer's inquest that he knew he was not over the 

eenter line, and replying to a question by the court as to what 

partiau.ar reason he had te observe where the orange line was before 

the secident and up te the time of it, he replied, "Well, I know 

that curve, and I knew you have to be cautious of it, because I 

have made it several times, and there have been an awful lot of 

accidents at that curve, I observe the lines all the time I am 
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driving en highways," 

Mrs, Bornman, called as a witness by defendant, testified 

that she did not know what part of the highway they were driving on 

just befere the accident, and that she did not know anything about 

the accident except that it occurred on & curve, 

lirg, Keisker testified that defendant and his cuests were 

traveling on the righthand side of the highway, but she did not 

eee the other car before the accident, She was taiking abi the 

time; that when she looked up the lights hit her in the eyes and 

that was all she remembereé until she “woke up" in the hospital, 

She admitted that at the inquest she had said she could not tell 

very much about it; that she was just starting to talk to lirs, 

Bornman, turned around and the lights flashed in her eyes, and that 

was all she could remember, She admitted having signed a statement 

to the effect that she was talking to Mrs, Bornman, was seated in 

the left rear seat, was not looking out, did not know what part of 

the road they were traveling in, whether in the inner or outer lane, 

on a curve or straightway, when lights flashed, and on locking up a 

crash occurred, 

Walter Keisker's testimony was that he too was in the back 

seat in the car, and that the car in which he was riding was about 

three feet from the center line of the highway before the accident; 

that the collision occurred about that distance from the center of 

the road; that he was not paying any attention to the driver; he 

had signed a statement toe the effect that he did not know which 

veaicle got over the center line, as he merely saw the headlights 

of the other ear and no other details or road signs, 

Walter Bornman testified that defendant's ear was being 

driven about 4 or 5 feet east or to the right of the orange line 

marking the center of the highway, At the inquest he testified 

that beforethe car in which he was riding got to the curve, the 
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the wheels were sbout a foot and a half "this side of the line®; 

that they were traveling about one foot to the right of the cem- 

ter of the line; he had signed a written statement to the effect 

that when the crash came defendant was in the inner lane, the 

left of his car one foot or one and one-half feet to the right 

of the center line, but that he aid net see the center line as 

he was not paying attention to it as they took the curve; that 

the speed before they started the curve was 40 miles ani hour; 

that it was slowed up as they reached the inner lane, 

Such being the evidence as to the facts, this seems to be 

@ case Where it is most appropriate that the issus of faet 

should be best left to the judgment of a jury, and it is quite in- 

possible for this court to say, in view of the verdict which has 

been approved by the trial Judge, that it is against the manifest 

weight of the evidence, 

Nor do we think there was reversible error in the admis- 

sion of evidence, Police officer Folz and police commissioner 

Schmidt testifying for plaintiff, said that on the morning after 

the accident they examined a tire mark on the highway; that the 

tire mark was about 60 feet long, extending trom the southeast on 

the west or left side of the road; that it then made an abrupt turn 

to the right for several feet and ended in a skid mark for several 

feet more near an abrasion on the conerete, Folz first visited 

the scene of the accident immediately after its occurrence at 

12:15 p. m, and again the next morning at about nine o'eleck, 

Schmidt gave similar testimony, Defendant objected to this tes- 

timony, but it was admitted, Afterward, on motion of defendant, 

this evidenee was stricken out and the jury instructed by the 

court to disregard it, 

Walter Bornman, who was a witness for defendant, testified 
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in defendant's behalf without objection that he returned to the 

scene of the accident on the next morning; that he went with the 

officer and the sheriff; that he saw "a line across to our left 

where our front wheel had slid and put a kind of seratch into the 

paving, It started about the center of the two lanes on the right- 

hand side of the road and led almoat up to the orange line in the 

center of the road." On eross examination he testified that he 

thought the names of the officers were Schmidt and Folgz; “We all 

looked at the line; there was jast one line there, * 

We are of the opinion that this evidence laid a sufficient 

foundation for the evidence with reference to the marks and the skid 

which was given in behalf of the plaintiff, Lentsen, Adu'r vy, 

Panzer, 285 I11, App. 582, it is true, as defendant points out, 

that where evidence materially prejudicial has been introduced, the 

error will not always be regarded as cured by striking it out and 

directing the jury to disregard it, for ime reasons set forth in 

People v, White, 365 Ill. 499, but we know of no case where that 

rule has been applied where the reviewing court was of the opinion 

that the evidence stricken was in fact admissible, We hold there 

Was no error in this respect, 

Defendant also complains that the conduct of the trial 

Judge was prejudicial to defendant throughout the trial. We have 

given careful attention to the matters complained of, but find no 

reversible error in this respect. 

¥or the reasons indicated the judgment of the trial court 

is affirmed, 

AFFIRMED, 

O'Conner and MeSurely, JJ., concur, 
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PEOPLE OF THE STaTe OF ILLTHOLS, 
Defendant in Zrror, 

vs, 

LOUIS TRHEKALIOQOTIS, 
Plaintiff in Error. ne ene ar a Ma a Mh 

290 1.A. 605! 
MA, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 

Jonn Kazos, by leave of court, iiled an information in 

the name of the People against defendant, Louis Trekalictis, 

charging him with viclation of sectione 48 and 49, chep. 121, 

page 2792, Til. State Bar Stats., 19355, in that he drove a taxicab 

in Chicago with wilful and wanton disregard for the safety of per- 

#ONS oF property and at a greater speed than was reasonable and 

proper, having regarc to the traffic and use of the way; that he 

Was driving at a speed oF 25 miles an hour, contrary to the state 

ute. Defenda:t entered a pica of not guilty, waived a trial by 

jury, the case was heard, defendant was found giilty and sentenced 

to the county jail for a term of ten days, 

Defendant contends that the evidence was not only insuf- 

ficient toe prove him guilty beyond a reasonable doubt, which the 

law requires to warrant a conviction, but that tae finding of 

guilty is sanifestly against the weight of the evidenee; that the 

trial court erred in substituting his personal knowledge and exe 

perience in lieu of evidence, 

The record diseloses that at about 6:15 in the afternoon 

ef August 12, 1936, defendant was driving his cab south in Clark 

atreet at or near the intersection of Deming place, an east and 

West street, when he struck and injured John Kozas, Sefendant 

had picked up some passengers at the Edgewater Beach hotel and was 

taking them to the liorrison hotel in the downtown district. The 
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day was bright and clear and the streets dry. 

EKozas testified that he came out of the drug store locatadl 

on the west side of Clark street a short distance north of Deming 

plac2, where he was employed; that he was delivering a package 

carried under his arm; that he started to walk across Clark 

street and stopped at the crosswalk; that a northbound street car 

had just stopped at the south side of Deming place; that a south- 

bound street car “pulled up at the corner and I started to cross 

the street;" that he walked in front of the southbound street car 

and when he reached the east rail of that track he was struck by 

the taxicab; that he had a clear vision of Clark street; that he 

did not see the cab until after he was struck; that he was about 

25 feet in front of the street car; that the street cars do not 

atop at the corner but stop a little farther back; and that he 

was severely injured, 

George liay, called by The People, testified that at the 

time in question he was “in the vicinity of Deming place and Clark 

street, I saw the boy when he was struck, I was six feet from 

him;" that he noticed the cab coming around the back of the 

street car on the left or east side of the car at about 35 miles 

an hour; that the cab came around on the left side of the south- 

bound street car, On eross-exauination he testified that he did 

not know the injured boy but knew he worked at the drug store; that 

he knew the boy's father; that he noticed the northbound street car 

had stopped on the south side of Deming place to discharge passen@ 

gers; "The boy was standing in the car rails, on the west side;" 

that after the accident the cab came to a step on the west side of 

Clark street, 

Defendant testified he was driving a Yellew cab south in 

Clark street, having picked up some passengers at the Bdgewater 

Beach hotel, and that as he approached Deming place "the boy was 
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off the sidewalk a few feet looking in my direction. I saw him. 

Thinking he was waiting for me te go by. All of a sudden *** he 

gives a run" out in front of the cab; that defendant was traveling 

then about 18 or 20 miles an hour; that he did not pass any stand- 

ing southbound street car; that there was no southbound street car 

in front of him at that time, On cress-examination he testified 

that after the accident he taiked to a police officer at the sta- 

tion, where he said he could not have been going at a speed of 

more than 25 miles; there were two passengers in the e#b and he 

was taking them to the Morrison hotel; that he was not going 25 

miles am hour; that he first saw the boy when he was about 50 

feet from him; that there were automobiles parked along the west 

curb; that he did not pass to the sast of the southbound car bee 

cause there was no such car there at the time; "as the boy made 

the break to get in front of me" he was from 3 to 10 feet away, 

and that defendant applied the brakes and stepped, 

At the conclusion of the defendant's testimony the case 

was continued for a few days, and when the hearing was resumed 

counsel for defendant stated to the court that he had some witnesses, 

and had subpoenaed another witness by the name of Gordon, but when 

Gordon was gerved he atated he would not come unless a police offi- 

oer went after him, 

Raiph Blackstock, called by defendant, testified that he 

was the motorman on the nortibound e&rset car at the time in quese 

tion; that he saw the accident; that the eab was being driven south 

in the southbound street car track; that there was no southbound 

street car near Deming place at that time; that he stopped hie ear 

at the sovth side of Deming place and just as he was coning te 

stop, "I looked across to the left and there was a young lad 

dashing off the curb; he was struck by the Yellow cab;" that there 

Was no southbound street car there to interfere with the driving 
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of the cab; that after the boy was struck the cab stopped at from 

25 to 36 feet, 

Edward Todd, called by defendant, testified that he was the 

conductor on the northbound street car at the time in question; 

that the car was just coming to a stop at Deming plece; that he 

heard a sound as if something was hit and he looked up and saw the 

bey had been struck by the cab; “I seen the boy wae carrying some 

kind of coffee cr soup which was spilled on the side of the car; 

that practically is all I saw, When I got off the street car there 

Was no soutubound street car there;" that he did not see the boy 

struck but saw him just afterward; that some southbound street cars 

came up a couple of minutes afterward, 

At the conclusion of this witness's testimony, eounseh for 

defendant said, "I have another witness, if the Court wants to hear 

him." The Court: "It doesn't make any difference," 

Bar] Anderson was then called by defendant and testified 

that he witnessed the accident in question; that he was sitting in 

the drug store on the northwest corner of Deming place and Clark 

street; that he knew the complaining witness, John Kages; that he 

did mot see any southbound street car at the time of the accident; 

that after the boy was struek the cab pulled to the curb and quite a 

crowd gathered around, and a few minutes afterward there were south- 

bound street cars; that he saw the accident; that he was sitting in 

the drug store eating his dinner; that he turned around and saw the 

accident "right straight through the door “¢ 4ae corer;" that he 

saw the bey leave the drug store and start across the street; that 

he didn't think the boy saw the cab; that he saw the boy knocked 

into the street, 

At the conclusion of this witness's testimony the court 

paid: "I tried to keep my own personal experience out of the eone 

sideration of this case, in deciding this case, I know the streets 
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so well, I know the conditions tere, I am not at all satisfied 

with the story told by the defendant and certalnly not by the 

testimony ot the witnesses, or witness that said he gaw a stand} 

ing street car there, that man was subject to a charge of perjugy 

and the young man didn't see anything except he was hit. He didn't 

know what happened to him, I am going te enter a finding of 

guilty for reckless driving, It is one case where they struek 

somebody. Ten days in the county jail.” Thereupon counsel for 

defendant stated that he would like to have the witness whom he 

had subpoenaed brought in, The Court: “What other witness, why 

you had three witnesses here? The street car men, both of them, 

they absolutely refute the testimony of the man, He said they 

saw him pass around on the left side of a standing street ear,® 

Counsel for defendant; "That's the plaintiff's testimony, they 

refute that." The Court: "/Ikmow that, they didn't see the accident 

but the motorman saw the young fd@llow struck, sew him eressing the 

street, This young man was going too fast on Clark street and on 

Broadway the same way they all do all the time. Now I don't want 

to have that influence me, my own personal experience is sufficient, 

No further argument," 

From the foregoing statement of the court we think it clear 

the court did not believe plaintiff or the Witness, May, called by 

him, when they testified that the taxicab dravevon the east side 

of a southbound car; but that he did believe the motorman and other 

witnesses who said that there was no southbound car there at the 

time, We think it is also apparent that the court found the de- 

fendant guilty because the taxicab Was being driven too fast and 
that they drive "on Broadway the same way," ali the time; that his 
own personal experience was sufficient, Obviously the court's 

perscnal experience as to how taxicabs were ariven on Clark street 
Wes not evidence upon which to predicate a finding of guilty, 
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Before one can be found guilty the law requires that this be 

shewn by evidence beyond a reasonable doubt, The personal knowledge 

of the judge who tries the case cannot meet the requirement of the 

law thet proof of necessary facts shall be made, 

The judgment of the Municipal court of Chicago is reversed, 

JUDGHENT REVERSED, 

Matchett, P. J., and ileSurely, J., concur, 
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PEOPLE OF THE STATE OF ILLINOIS, APPEAL, a 

(Plaintiff) Appellee, } 

Ve 

ELMER E. COWDREY, (Impleaded), f 200k hues Vile 

(Defendant) Appellant. Ps 9 Ol 60 5 

MR. PRESIDING JUSTICE DENIS E. SULLIVAN DELIVERED THE 

OPINION OF THE COURT. 

This is an appeal from a judgment entered in the Criminal 

Court of Cook County, wherein the defendant Elmer ©, Cowdrey was 

found guilty and convicted for having violated the Motor Fuel Tex 

Law of 1929, as amended in 19231, 

Count 1 of the indictment charged thet the defendant 

Elmer E, Cowdrey and one Howard © Adams on or about November 1, 

1931, snd continuously thereafter during the month of November of 

that year were co-partners doing business as Cowdrey & Adams and 

ag such co-partners were engaged in the business of selling motor 

fuel for use in this stste and of transporting motor fuel into this 

state for sale therein and were thus engaged in the business of 

@istributor of motor fuels; that as such distributors said parties 

received in the County of Cook, during ssid month of November, 1931, 

66,930 gallons of motor fuel, to-wit; gasoline thet was then and th 

there subject to a tax of three cents per gallon under the statutes 

of this state; thet ssid parties collected from the purchasers of 

said motor fuel, on all of said sales during said month of November, 

three cents per gallon and collected in all the sum of $2,007.90, 

as such taxes, of which amount the sum of %500 was theresfter paid 

to the Department of Finance, State of Iliinois and there remains 

due to said Department of Finanee and to the State of Illinois, out 

of said collections for the said month of November, the sum of 

$1,507,90, which sum became due on December 20, 1931; that said 

parties on December 20, 1931, unlawfully, knowingly and willfully 
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failed or refused to pay said sum, contrary to the statute. 

Count 2 of the indictment makes similar allegations for 

the month of December, 1931, excepting that they allege that the 

parties had a license from the Department of Finance of the State 

of Illinois; alleges that during the month of December, 1931, said 

firm of Cowdrey & Adams, as distributors of motor fuels sold 

134,214 galions of motor fuel, to-wit: gasoline, subject to a tax 

of three cents per gallon, which amounted to $4,026.42, no part 

_of which has been paid to the State of Illinois, 

Gount 3 of the indictment makes 4 similar charge, alleging 

that the said parties as distributors sold 141,638 gallons of 

gasoline during the month of January 1932, on which they collected 

a tax due the State of Illinois of $4,249.14, which amount they 

refused to pay to the Department of Finance or State of Illinois. 

Count 4 makes similar charges against said defendants for 

the month‘of Februery, 1932, alleging that as such distributors they 

sold 68,850 gallons of gasoline on which they collected a total tax 

of $2,989.38, which amount became due March 20, 1932, but which 

the parties have refused to pay, etcs 

Gount 5 makes similar charges against said defendants for 

the month of March, 1932, alleging they sold 3,796 gallone of motor 

fuel on which they collected a tax of $923,868; thet said tax became 

due April 20, 1932, but that they have refused to pay,ett. 

The defendant Howard Adams was not apprehended, but the 

defendant Elmer ©, Cowdrew was arraigned and entered a plea of not 

guilty to the indictment and each count thereof, 

The jury returned 2 verdict consisting of five paragraphs 

in which they found the defendant guilty in manner and form as 

charged in each of the five counts of the indictment, consecutively 

and find Cowdrey $1,000.00 as to each of the five counts of the 

indictment, making a teteal fine of $5,000.00, 

We are met at the outset in this case by a challenge to 

the venues 
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The indictment after alleging that the said defendant was 

a licensed distributor of motor fuels, charges that he had collected 

a certein amount of money, and concludes; “no part of which was at 

any time paid to the Department of Finance of the State of Illinois 

er to the said State of Illinois, which sum became due on the 20th 

of April, 1932; that said parties on said 20th day of April, 1932, 

unlawfully, knowingly and willfully failed and refused to make pay- 

ment as aforesaid of said sum of $923,88, or any part thereof, to 

said Department of Finance of the State of Illinois, or to said State 

of Illinois, contrary to the statute." 

No proof was offered as to where the money was to have been 

paid. The indictment charges his failure to psy to the Department 

of Finance of the State of Illinois or to the State of Illinois, 

which makes two separate and distinct places to which the money might 

have been paid and the proof lacks any showing that it was not paid 

at one place or the other, The statute provides that the Department 

of Finance shall be in Springfield, Illinois, but no proof was sub- 

mitted as to where the money should be paid, whether in Cook County 

or Sangamon County. 

In the case of The People v. Allen, 360 Ill, 36, at page 

42, the court said; 

"It is well settled that in an indictment for embezzlement the 
venue is properly laid in the county where the accused was under 
a duty to account. (People V. Davis, 269 Ill. 256.) In People 
Ve ois 358 Ill, 479, where the defendant was charged with 
embezzling motor fuel tax money, we held that the venue was 
correctly iaid in Sangamon county. The statute (Smith's Stat, 
1933, Chap. 127, sec. 17,) requires the Department of Finance 
to have its central office in the capitel building, in Springfield, 
we will not take judicial notice that branch offices have been 
established, (People v. Allen, 352 Ill. 263,) and in the absence 
of proof to the contrary the place where the defendant is under 
obligation to account is in Springfield, The same reasoning 
applies to this prosecution under section 15 of the Motor Fuel 
Tax act, and the State capitol is the place where Allen was under 
a duty to pay the tax money to the Department of Finance in the 
absence of proof that there was a branch office of that 
department in Cook County authorized te receive payment." 

Several other points are raised in plaintiff's brief which 
we do not deem necessary to consider at this time, 

For the reasons herein given the judgment of the Criminal 
Court is hereby reversed, JUDGMENT REVERSED, 

HEBEL AND HALL, JJ. CoNcUR. 
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MEYER ROTHSCHILD, et al., APPEAL FROM 

Bg. Appellants, - — j 

 oatart 

290 1.A. 605° 
ON REHZARING 

MRe PRESIDING JUSTICE DENIS EB, SULLIVAN DELIVERED THE 

iy Dae 

Ve PERTTM 

AMERICAN NATIONAL BANK AND TRUST 
COMPANY OF CHICAGO, Trustee, 
Cte, et ale», 

Appelieés. 

OPINION OF THE COURT. 

This cause comes before us on a petition for a rehearing, 

The cause originally came before us on an appeal from a deoree dis- 

missing the bill for want of equity which had been filed by certain 

complainants against the defendants, The decree was entered after 

a hearing had before the court. The opinion filed by this court on 

November 4, 1936, reversed the decree of the trial court and remanded 

the cause with directions. 

Thgsg court in its former opinion inadvertently ststed that 

the pleas of (1) res sdjudicata, (2) laches, (3) nopjoinder of 

necessary parties, (4) misjoinder of certain parties and (5) multi- 

fariousness, had been overruled by the chancellor. This was error, 

Upon a further examination of the briefs filed, there is no doubt 

that some of the pleas should have been sustained, especially that 

of nonjoinder as, in our opinion, it is necessary to have all interest- 

ed parties affected by the decree before the court, But, upon again 

reviewing the briefs and abstract before us we find that the Xemd&ing 

counsel for plaintiffs stated that he had all the parties before the 

court thet he thought necessary and further stated to the trial court 

in substance that he did not wish to add any additional parties in 

order to obtain the relief he is seeking, 
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This court in its former opinion also stated that the 

necessary parties, who would be affected by any decree which would 

be entered, were not made parties defendant and, on that theory, 

we directed the court below to permit the plaintiffs to amend their 

bill and bring in such parties, As plaintiff does not desire to 

add the necessary parties it is quite unnecessary that leave be 

given plaintiffs to amend their bill. For that reason, therefore, 

the former direction in the order of reversal, sustaining the plea 

of nonjoinder and dismissing the suit for want of necessary parties 

is hereby changed by expunging the same from the former opinion 

written by this court on November 4, 1936, and in lieu thereof, 

should read; Reversed and Remanded with directions to the trial 

court to sustain the plea of nonjoinder and to dismiss the bill of 

complaint for want of the necessary parties, 

DEOREE REVERSED AND CAUSE 
REMANDED WITH DIRECTIONS, 

HEBEL AND HALL, JJ. GONCUR, 
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ALICIA G. BURNES, 

(Petitioner) Appellant, 

Ve 

CHARLES F, MOSS, COOK COUNTY 
i” wf (Respondent) Appellee, D) 9 0 iI oi 6 0 5 

MR. PRESIDING JUSTICE DENIS E. SULLIVAN DELIVERED THE 

OPINION OF THE COURT. 

This is an appeal from an order entered in the Circuit 

Court granting.a new trial. The petition asking for leave to appeal 

was granted and abstracts and briefs were filed in this court. 

The action in the trial court was brought by the plaintiff 

to recover damages on account of injuries sustained when she was 

struck by an automobile owned and operated by the defendant on July 9, 

1931, near the intersection of Dearborn and Adams streets in the 

city of Chicago. The case was tried by s judge and jury and a verdict 

was returned finding the defendant guilty and assessing plaintiff's 

damages at the sum of $5,000,00, On defendant's motion the court 

granted a new trial, from which order of the court plaintiff appeals, 

The evidence shows that on July 9, 1931, late in the 

afternoon after plaintiff had left the offices of Dun & Bradstreet, 

where she was employed, she went east on Adams street and turned into 

Dearborn street; that she was proceeding to enter s safety zone on 

Dearborn street in order to board a southbound street car; that as 

she stepped from the curb on to Dearborn street at a point about 50 

feet north of its intersection with Adams street, she was struck 

by defendant's automobile as he was backing it away from a yellow 

cab for the purpose of continuing his journey south on Dearborn 

street; that after she was struck the defendant and two other men 

helped her into defendant's car; that defendant and his wife drove 

her to her home where she was attended by a physician, 
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The verdict of the jury was for $5,000. The evidence was 

conflicting, There were but four witnesses testifying, - plaintiff, 

defendant and his wife and plaintiff's dosteor, The accident 

occurred on July 9, 1931, and suit was not commenced until July 7, 

1933, Instructions for both plaintiff and defendant were given and 

refused and upon a motion by defendant for a new trial the same was 

granted by the trial court, 

Our attention is called to the fact that plaintiff when 

testifying stated that when defendant was driving her home in his 

automobile from the scene of the accident, she wanted to lie down 

on the back seat of the automobile, but that there was a tiny 

whiskey glass on the seat and alse a flask which she had to push 

over in order to lie down, 

It is also pointed out thet evidence was offered as to 

& conversation had with plaintiff the evening of the accident with 

regard to a doctor having been called, but that he did not come, 

We do not believe this evidence was pertinent to any issue 

made by the plesdings and it may have been that this was one of the 

errors whieh the trial court wished to correct when he granted a 

new trial. 

In the trial of cases before a jury and where the rulings 

on the admission of evidence, instructions te the jury and the 

entire procedure is reviewed by the trial judge on » motion for a 

new trial, he, necessarily, is vested with wide discretion in deter- 

mining whether or not justice has been done. The trisl judge sees 

the witnesses upon the stand and hears them testify and, in most 

cases, he is in a better position to judge as to the eredibility 

of the different witnesses than is a court of review, 

We agree with counsel for plaintiff, appellant here, that 

the discretion exercised by the trial court in granting a new trial 

is subject to review in a proper case for a claimed abuse of such 

discretion, 
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In the case of Wagner v. Ghicago Motor Coach Co., 288 Ill, 

App. 402, Mr. Justice O'Gonnor speaking for the court, said: 

"In vA of a tle v» Clark, 278 Ill, App. 369, 
where an appeal was allowed from an order of the circuit 
court awarding a new trial, another division of this court 
quoted with approval from 4 dorpus Juris, sec, 2813, as 
follows (p. 285): ‘It is generally held that motions for a 
new trial are addressed to the discretion of the trial court 
and are not reviewable unless the record shows a clear abuse 
ef such digeretion, especially where such motions were based 
on questions of fact arising on the trial, or on matters 
which occurred in the presence of the court during the trial, 
* * * Appellate courts have encouraged trial courts in 
exercisim this discretion to prevent a miscarriage of right 
and are reluctant to interfere unless the discretion has been 
exercised capriciously, arbitrarily or improvidently, Even 
greater latitude is allowed the trial court in granting than 
in réfusing new trials, and the appellate court will interfere 
more reluctantly where the new trial is granted than where it 
is denied, since in such cases the rights of the parties are 
not finaliy settled as they are where the new trial is refused, 

* 

From a review of the entire record and in view of the 

discretion which is ledged in the trial judge in granting or in 

refusing motions for a new trial, we cannot say that there was such 

an abuse of discretion as would justify a reversal of the order 

entered in this case granting a new trial, 

For the reasons herein given the order of the Circuit Gourt 

is affirmed. 

ORDER AFFIRMED, 

HEBEL AND HALL, JJ. CONOUR, 
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WALTER LAWRENCE HERDIEN, et al., ) 

‘Appelles, 

Ve 

ELMER FORREST HERDIEN, et al., COOK COUNTY. 

Appellants. } Pd 8) 6; Tel. 6 U Gg! 

MR. JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

By a Gomplaint filed in the Circuit Court of Cook County, 

as amended, it is alleged, inter alia, that one Peter Herdien died 

on September Sth, 1929, leaving a last will and testament; that 

the will was duly probated, and that by its terms, certain real 

estate was devised and bequeathed to Elmer Forrest Herdien and 

Jennie M. Bodinson, to be held in trust for certain following 

purposes; First, that the trustees should pay over so much of 

the income as might be necessary for the maintenance and support 

of Martha Herdien, wife of the testator, and tiat upon her death, 

the property devised should be divided in equal portions, share 

and share alike, between his three children, Walter lL. Herdien, 

Elmer Forrest Herdien and Jennie M. Bodinson, It is further alleged 

that the testator in his lifetime and on April 14th, 1927, together 

with his wife, Martha, executed a deed conveying the real estate in 

question to Elmer Forrest Herdien, and that such deed was duly 

delivered and afterwards recorded in the Office of Recorder of 

Deeds of Cock County, Illinois; that simultaneously with the 

execution and delivery of the deed, Elmer forrest Herdien executed 

& declaration of trust of the same date as the deed referred to, 

by which he acknowledged himself to be the trustee of the real 

estate conveyed, and that he held "one half of the equity of said 

property in trust for alter Lawrence Herdien and his heirs, and 

the remaining one half for himself," and that an instrument indica- 

ting such fact was on the date of the deed signed by HZlmer Forrest 
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Herdien end his wife, and that the latter instrument was duly 

acknowledged and recorded in the Office of Reeorder of Deeds of 

Gook Gounty, Illinois. The preyer of the bill is that the court 

deoree that the eatate be divided in sccordance with the terms of 

a trust created “either by virtue of 4 testamentary trust, or by 

virtue of the trust crested by the conveyance hereinbefore referred 

to". Upon the complaint and answers of the parties in interest, 

the matter was referred to a Master in Chancery, who heard testimony 

and made a report. Upon 2 hearing before the court, upon exceptions 

to the Master's report, the court entered a decree confirming the 

report, and granting the prayer of the bill, This is an appeal 

from this decree, 

In view of the fact thst all the pertinent facts involved 

in this proceeding are noted by the court in its finding of feet in 

the decree entered here, it will serve every purpose if we give the 

substance of such findings, The findings of the court were, 

substantially, as follows; That on September Sth, 1929, Peter Herdien 

died, leaving a last will and testament dated June 6th, 1921, to 

which there were three codicils, one dated January Sth, 1922, one 

dated February llth, 1924, and one dated July 13th, 1929, and that 

the will was probated on October 28th, 1929; that by this will, after 

providing for the payment of debts and funeral expenses, Peter Herdien 

devised and bequeathed all his real and personal property to Elmer 

Forrest Herdien and Jennie M. Bodinson in trust as follows; That 

during the lifetime of his wife, Martha Herdien, the entire income 

of the trust estate, or so much as she might request, should be 

paid by the trustee to his wifé in installments, as provided in the 

will; that upon the death of the wife of Peter Herdien, the entire 

trust estate should be distributed in equal portions, share and share 

alike, to his sons, Walter I. Herdien and Elmer Forrest Herdien, and 

his daughter, Jennie lM, Bodinsoh, and that as soon as convenient 
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after the death of the decedent's wife, the trustee should 

distribute the trust estate then in their hands, and assign, trans- 

fer and convey one third thereof to each of hie said children; that 

in case of the death of any of his children before the termination 

of the trust, then the portion which the deceased child would have 

taken, if alive, should go in equal portions, share and share alike, 

to the issue of such deceased child; that in case of the death of 

any of his children without issue, then the portion which the 

deceased child would have taken should go to the survivor or sur- 

vivore of his children, the issue of any deceased child, however, 

always taking the deceased psrent's share, per stirpes and not per 

capita; that by the second codicil of the will, the decedent pro- 

vided that before making any distribution, the trustee should pay 

all the necessary costs and expenses of the trust, and that from 

the balance of the income, the trustee should from time to time pay 

out such sums, or make such purchases as might be in their judgment 

necessary, for the support, maintenance and welfare of his grandson, 

Walter L, Herdien, Jr., until he should reach the age of twenty five 

years, and that in case the net income from the trust estate, in 

the opinion of the trustee, should be more than sufficient for the 

support, maintenance and welfare of his grandson, Walter L. Herdien, 

Jre, that then and in that case, the trustee should from time to 

time pay over the balance of the income to his son, Walter L. Herdien; 

that upon the death of his son, Walter L. Herdien, and after his 

grandson, Walter Lo Herdien, Jr., should attain the age of twenty 

five years, the trust should turn over the rest end residue of the 

trust estate to his son, Walter L. Herdien, Jr., to have and to 

hold the same in fee simple absolute forever; that on January 25th, 

1934, the Probate Court of Cook County approved the report of Jennie 

M, Bodinson and Elmer Forrest Herdien, as exeoutors of the last will 
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and testament of Peter Herdien, and that thereupon and thereafter 

the portion of the estate remaining after the payment of the costs 

of administration, debts and expenses, was turned over to the 

defendants, Jennie M, Bodinson and Elmer Forrest Herdien, as trustees, 

pursuent to the last will and testament of Peter Herdien; that 

Wartha Herdien, the wife of the decedent, died on September 23rd, 

1931, and that it thereupon became the duty of the trustees to 

divide and distribute the trust estate; that in January, 1932, Jennie 

M. Bodingson and Elmer Forrest Herdien, 2s such trustees, executed s 

declaration providing for the division of the trust property, and 

that by such instrument, the real estate in controversy here was 

distributed between the defendants, Jennie M. Sodinson and Elmer 

Forrest Herdien in the proportion of one fourth interest to 

Jennie M. Bodinson and three fourth interest to Elmer Forrest Herdien 

The court also found that on April l4th, 1927, Peter Herdien and 

Martha Herdien, his wife, executed, acknowledged and delivered to 

the defendant, Elmer Forrest Herdien, a warranty deed to the 

premises in controversy, which deed was recorded in the Office of 

Recorder of Deeds of Gook County on April 14th, 1927; that on April 

14th, 1937, Elmer Forrest Herdien, the grantee in the deed just 

referred to, together with Helen H, Herdien, his wife, executed a 

declaration of trust which is purported to have been acknowledged 

before a notary public under date of March 14th, 1928, and which 

document was recorded in the Office of Recorder of Deeds of Cook 

County, Illinois, on May 17th, 1928. This document is in words 

and figures as follows: 

"Agreement between E, F, Herdien and Mr, & irs. Herdien, 
In and for the consideration of the transfer this day 

to Elmer Forrest Herdien of the City of Watseka, County of 
Irequois and S3tete of Illinois of the following described 
property, to-wit: 

Lot twenty-three(23) and the West twenty three (W,23) 
feet of Lot twenty four (24) in Block one (1), except four 
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and twenty eight one hundredths (4,28) acres in the North 
part of said Block one (1) lying west of Green Bay Road, now 
Clark Street) in the Canal Trustee's Subdivision of the East 
half (£ 1/2) of Section twenty nine (29), Township forty (40) 
North, Range fourteen (14) East of the Third (3rd) Principal 
Meridien in Cook County, Illinois. 

Elmer Forrest Herdien and Helen H, Herdien, his wife, 
hereby and herewith enter into an agreement with the Grantor, 
Peter Herdien and Martha Herdien, his wife, of the City of 
Chicago, County of Gook and State of Illinois, whereby the 
grantor and his wife Bhall have entire control of the income 
from said property over and above the tazes and legitimate 
upkeep. Elmer Forrest Herdien and Helen H. Herdien, his wife, 
further agrees that one half (1/2) of the equity of said property 
shall be held in trust for Walter Lawrence Herdien, or his heirs, 
as per the Last Will and Testament of Peter Herdien, and further- 
more that they will not sell or incumber said property during 
the lifetime of Peter Herdien or of Martha Herdien except with 
their express permission or request. 

Elmer Forrest Herdien and Helen H, Herdien, his wife, 
further agree that this property shall revert to the estate of 
the Grantor Peter Herdien in the event of the death of both 
Helen H. Herdien and Robert F, Herdien ( the latter being with- 
out heirs) after the death of Elmer Forrest Herdien. In other 
words, we desire that the property should return te the braheh 
of the family from which it came should Elmer Forrest Herdien 
precede his wife and son to the grave, and his son were to be 
without progeny, or wife, 

Dated at Chicago, Gook County, Illinois, this 14th day 
ef April, 1927, 

Elmer Forrest Herdien ste 
Helen H, Herdien Seal 

Subseribed and sworn to before me, a Notary Public, in 
and for the above State and County this i4th day of March, 1928, 

Ralph G, Ingersoll, 
(Notarial Seal) Notary Public," 

Thereafter, Elmer Forrest Herdien and Helen H, Herdien, his wife, 

executed and acknowledged under date of November Ist, 1938, another 

Geclaration of trust, which was recorded in the Office of Recorder 

of DeedSof Cook Vounty, Illinois, on November ist, 1928, which is 

ss follows: 

"This Indenture Witnesseth, That the Grantors, Llmer 
Forrest Herdien and Helen Harriet Herdien, his wife, of the 
Gity of Watseka, in the County ef Irequois and State of Illinois, 
for and in consideration of the sum of Ten (#10.00) Dolisrs in 
hand paid, convey and warrant to Elmer Forrest Herdien and Jennie 
i» Bodingon, as Trustees, the following described property, towit: Lot Twenty three oad and the West twenty three (#.23) feet of Lot twenty four (24) in Block three (3), in Behrke and Brauckmann's Subdivision of Out lot er Block one (1), (except 
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four and twenty eight one hundredths (4.28) acres in the North 
part of said Block one (1) lying West of Green Bay Road, now 
Olark Street) in the Canel Trustee's subdivision of the East 
half (£,1/2) of Seotion twenty nine (29) Township Forty (40) 
North, Range fourteen (14) East of the Third (3rd) Principal 
Meridian in Cook Gounty, Illinois. 

Said Trustees are to hold said property in trust for 
the same uses and purposes and with the same powers as set 
forth in the Will of Peter Herdien, by and in which said Peter 
Herdien willed said property in trust to said Elmer Forrest 
Herdien and Jennie M. Bodinson, 

In Witness Whereof, the Grantors aforessid have hereunto 
set their hands and seals this lst day of November, 1928, 

Elmer Forrest Herdien (Seal 
Helen Harriet Herdien (Seal 

State of Illinois 
County of Cook 8g 

I hereby certify that Elmer Forrest Herdien and Helen 
Harriet Herdien, his wife, personally known to me to be the 
same persons whose names are subscribed to the foregoing 
instrument, appezred before me this day in person and scknoyw 
ledged thet they signed, sealed and delivered the said instru- 
ment as their free and voluntary act, for the uses snd purposes 
therein set forth, including the release and waiver of the 
right of homestead, 

Given under my hand and notarial seal this lst day of 
November, 4. D, 1928, 

Lucille Dalton 
(Notarial Seal) Notary public” 

After considering the matters above set forth, the court 

found that by the warranty deed from Peter Herdien and Martha 

Herdien to Elmer Forrest Herdien and the declaration of trust, that 

the entire transaction was in prasenti, and not one to teke effect 

in the future; thet the legal title to the real estate here in 

question and described in the various instruments, passed completely 

from the grantors in this warranty deed and vested in the grantee 

upon the delivery of the deed to the grantee; that the deed of 

conveyance, accompanied by the declaration of trust, was not intended 

to take effect at a later date, such as upon the death of the 

grantor, but the conveyance was intended to and did take effect 

immediately; that the declaration of trust is a valid deelarstion of 

trust in thet it contains all the evidence necessary to create a 

trust; that the subject matter of the trust is clearly and 
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definitely indentified, and the correct legal description of the 

property is set forth, that the beneficiaries of the trust are 

designated in the proportion which esch shall take, and further, 
and 

thet the trustee is clearly designated in thet Elmer Forrest Herdien/ 

Helen H. Herdien, his wife, declsred themselves to be trustees, The 

court further found that there was no evidence offered or received 

which tended to show that the plaintiffs, or either of them, had any 

knowledge of, or consented to the execution and delivery of the 

warranty deed hereinbefore set forth from Peter Herdien and Martha 

Herdien to Elmer Forrest Herdien, 

The only question for determination here is whether the 

document called "Agreement between E, F, Herdien and Mr. and Mra, 

Herdien", is valid, and whether this document constituted « trust, 

by the terms of which one half of the title in the property tnvolved 

was to be held by the trustee, Elmer Forrest Herdien, for the benefit 

of Walter Herdien. As already suggested, the trial ocourt held that 

it did create such a trust, and for the purposes therein stated, 

In Fox v. Fox, 250 Ill. 384, the Supreme Court said; 

"No particular form of words is necessary to create a 
trust when the writing makes clear the existence of a trust. 
(Orr vs Ss 209 Ill. 222.) If it states a definite subject 
and object, it is not necessary that every element required to 
constitute it must be so clearly expressed in detail that 
nothing can be left to inference or implication. Psarel evidence 
is admitted to make clear such details. ‘If the writing makes 
clear the existence of a trust the terms may be supplied sliunde.'# 

In Whetsler v. Sprague, 224 Ill. 461, the Supreme Court 

said; 

"It was not necessary that the trust should be declsred 
by the defendant in any particular form or that 2 writing 
should have been framed for the purpose of acknowledging the 
trust, but such a declaration may be found in letters, memoranda 
or writings of the most informal nature, provided the object 
and nature of the trust appear with sufficient certainty therefrom!" 

In Marie Methodist Episcopal Church v. Trinity Methodist 

Episcopal Church, 253 Ill. 21, we find the following: 

‘A trust may be declared by a grantor in ® will or deed 
by which land is conveyed or devised, or in 2 separate instrument, 
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and a grantee to whom land is conveyed may declare thst he 
holds it in trust." 

Gee also Pomeroy's Eq. Jur. sec. 1007; Myers v. Myers, 167 Ill. 52, 

In the last mentioned case, a husband and wife were having 

difficulties, and a controversy arose over the division and dis- 

position of certain real estate. As a result, and to effect a settle- 

ment of the property rights between them, they joined in a quit claim 

deed of certain lands to a third party, for a nominal consideration, 

No trust wss expressed in the deed, and none declared by the erantee. 

The deed, however, provided that the grantee should hclid the estate 

and the title to the property either in law or in equity to the 

proper use of the grantee, his heirs and assigns. Thereafter, a 

decree was entered in a separate maintenance suit brought by the wife 

against the husband, which was pending at the time of the execution 

of the deed, This last mentioned agreement provided that the wife 

should, in addition to other property, have for her separate mainten=- 

ance a certain tract of real estate "for and during the period of 

her natural life, and at the expiration of her life, the said amount 

should revert to the grantor, if he shovld survive her, for and during 

the period of his natural life, remainder over to the children of 

the parties to the agreement," A decree was entered in the separate 

maintenance suit, which ordered thet the land in question should be 

held by the parties until the further order of the court. The wife 

took possession of the tract of land involved and occupied it until 

her death, when the husband took possession of it and used it as his 

own, Thereafter, he made certain conveyances to certain of his 

children, who took possession of the tract in question. After the 

death of the husband, certain of the other children brought suit 

against the grantees and the grantee in the original deed to the 

third party, for partition, The question arose 2 to whether the 

“original absolute deed to the third party created a trust, and the 

court held that; 
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"By the absolute deed mede to Wike for his sole use, 
Wike had the sole power to declare the express trust, if any 
there were, and this power remained unaffected by the subsequent 
voluntary conveyances made by Myers to appellants." 

We are of the opinion that, taking into consideration 

the deed of Peter Herdien and Martha Herdien dated April 14th, 

1927, and the subsequent “Agreement between E, F, Herdien and Mr. 

and Mrs, Herdien", a trust was created, as the trial court found, 

The decree of the Circuit Court is, therefore, »ffirmed, 

AFFIRMED, 

HEBEL, J. CONCURS. 
DENIS B. SULLIVAN, Ped. TOOK NO PART, 
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Ae PAUL PETERSON, 
APP 

Appellant, 

Ve MUNICIPAL COURT 

MODERN WOODMEN OF AMERICA, a 
corporation, OF CHICAGO. 

ere 290 1.A. 606° 
MR. JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

This is an appeal from a judgment of the Municipal Court 

of Chicago, entered upon the finding of the court in favor of 

defendant, in an action brought by plaintiff against the defendant 

to recover for commissions alleged to be due plaintiff as a real 

estate broker. The contract upon which the action is based was 

initiated by a letter addressed by George Hatzenbuhler, as Chairman 

of the Board of Directors of the Modern Woodmen of America, to 

plaintiff. The letter is dated December 19th, 1934, end is as 

follows: \ 
"In the event the Modern Woodmen of America acquire 

title to the property known as the Seranac Apartment Hote 
ocated at 5541 Everett Avenue, Chicago, Illinois, the Modern 

Woodmen of America hereby agree to sell the same together with 
all furnishings and deliver title free and clear of all encum 
rances for the consideration as follows, to-wit; 

"Sale price to be $526,000, purchaser to pay the sum of 
$56,000 cash upon delivery of deed and to execute a first 
mortgage in favor of the Modern Woodmen of America or their 
nominee in the principal sum of $270,000, bearing interest atthe 
rate of 4 1/2% per annum payable semi-annually, with principal 
payments to be made at the rate of 3 1/2% per annum payable 
annually begtnmkng at the end of the second year and to continue 
each and every year thereafter until the fifteenth year when 
the then principal sum remaining unpaid will become due, all 
matters of proration to be to date of delivery of deed, 

“Should you have a client who is willing to purchase 
this property on the basis above outlined, the Modern Woodmen 
of America hereby agree to acoept the same and pay you the 
regular brokerage Commission of of the total purchase price 
at the time of consummation by delivery of merchantsble titie." 
(Italics ours) 

The record indicates that prior thereto and on Mareh 3rd, 

1930, a bondholders committee was organized to protect the interests 

of the bondholders of a number of bond issues secured by mortgages 
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or trust deeds on real estate in the City of Chicago. The Modern 

Woodmen of America owned the major portion of each of these bond 

issues, and cooperated with the bondholders committee in effecting 

a reorganization of the financial affairs of the various properties. 

The properties were reorganized, and the plan adopted in connection 

therewith, provided for the vesting of the legal title to the various 

real estate holdings in a liquidating trust, with the Chicago Title 

& Trust Company as trustee, and in pursuance of this plan, the legal 

title to all the properties involved became vested in the Chicago 

Title & Trust Company. In each of the trust indentures, George 

Hatzenbuhler, A. J. Browne and Francis Korns were designated as 

trust mansgers, and were vested with full power to direct the trustee 

to seli the properties, subject to certain conditions. Hatzenbuhler 

and Korns were officials of the defendant, Modern Woodmen of America. 

Among the properties involved, was one known as the 

Saranac Hotel, and under the arrangement made between the parties, 

it was concluded that an effort would be made to secure the absolute 

title to this property for the defendant so that it could be sold. 

After plaintiff received the letter sent to him by George Hatzen- 

buhler, and as a result of plaintiff's efforts, on January 22nd, 

1935, a contract was entered into between the Modern Woodmen of 

America and one Samuel Leeds, by the terms of which Leeds agreed to 

purchase from defendant the real estate described therein at the 

price of $326,000. As stated, the property described is referred to 

as the "Saranac Hotel property." This contract contains provisions 

as to existing leases, special assessments and other taxes to which 

the property was subject, together with other details regarding 

building lines, zoning and liquor sale restrictions, and provided 

for the payment of a certain amount of earnest money to be applied 

on the purchase price, and in addition, contains the following pro- 

visions, as shown by the abstracts 
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or trust deeds on real estate in the City of Chiesge. The Modern 

Woodmen of America owned the major portion of each of these bond 

igsues, and eocoperated with the bondholders committee in effecting 

a reorganization of the financisi affairs of the verious properties. 

The properti¢s were reorganized, and the plan adopted in connection 

therewith, provided for the vesting of the legal title te the various 

reel estate holdings in a liquidating trust, with the Chicago Title 

& Trust Company as trustee, and in pursuance of this plan, the legal 

title to all the properties involved became vested in the Chicago 

Title & Trust Company. In each of the trust indentures, George 

Hatzenbuhler, 4. J. Browne and Preneis Korns were designated ag 

trust mancgers, and were vested with full power to direot the trustee 

to sell the properties, subject to certain conditions. Hatzenbuhler 

and Korne were officials of the defendant, Modern Woodmen of America. 

Ameng the properties involved, ss one known as the 

Saranac Hotel, and under the arrangement made between the parties, 

it was concluded that an effort would be made te secure the absolute 

title to this property for the defendant so that it could be sold. 

After plaintiff received the letter sent to him by George Hatren- 

buhler, and as a result of plaintiff's efforts, on January 22nd, 

1935, a contract was entered into between the Modern Yoodmen of 

America and one Samuel Leeds, by the terms of which Leeds agreed to 

purchase from defendant the real estate described therein at the 

price of $3269000. As stated, the property deseribed is referred to 

ag the "Saranac Hotel property." This contrset contains provisions 

as to existing leases, special assessments and other taxes to which 

the property was subject, together with other details regarding 

building lines, zoning and liquor s-le restrictions, and provided 

for the payment of « certain amount of earnest money to be applied 

on the purchase price, and in addition, contains the following pro- 

visions, as shown by the abstreet; 
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"5, If, within five days from date seller soquires 
title, a guarantee policy be applied for, seller shall have 
three days after guarantee company notifies seller it is ready 
to deliver such policy or report} within which to furnish such 
policy or report, not exceeding, however, thirty days from 
date seller a@quires title, Survey shall accompany policy, 
it being distinetly understood it is the intention of both 
parties to sell the property known as the Saranac Hotel, 

"6, If the report on title by the Chicago Title & Trust 
Company to seller discloses any defect in title, seller shali 
have sixty days from date which such report bears within which 
to cure such defects and furnish such policy, 

"7, Evidence of title shall remain with seller or 
assigns until purchase money mortgage is paid, and seller shall 
be entitled to mort gage guarantee policy, the amount of which 
may be noted on owner's policy to be purchased, and amount of 
insurance on owner's policy reduced by amount of mortgage 
policy. Owner's policy shall be retained by seller until 
mortgage shall have been paid. 

"8. In case the seller shall fail, within the time 
herein provided, to furnish evidence of title as herein required, 
or cure any material defects in the title, this contract shall, 
at the option of the purchaser, become inoperative and be 
cancelled, and in case of defects in the title (other than 
liens for a definite ascertainable sum) if the seller shall 
notify the purchaser in writing that it cannot cure such defects, 
theh, unless the purchaser elects within five days from last 
mentioned notice to take the title subject to such defents this 
contract shall, at the option of the seller, likewise become 
inoperative and be cancelled. If the seller shall not acquire 
title to said t ate i 

hereunder she 2 cease. sai pis 
"ll=-12=-13, nm case of cancellation or termination, 

except for purchaser's default, esrnest money shall be refunded, 
Payment and delivery of deed shall be made at office of 
Sonnenschein, Berkson, Lautmann, Levinson & Morse. No tender 
of deed policy or title report shall be required, but notice 
to purchaser that same is ready for delivery, shall have force 
and effect of tender," (Italics ours). 

Section 4 of this contract contains the following recita- 

tion; "It being understood that seller does not now have title to 

premises but contemplates the acquisition of same," On the last 

page of the contract after the signatures of the parties thereto, 

is the following: "Cancelled by agreement of the parties and 

earnest money returned, May 3, 1935. Modern Woodmen of Americas, by 

Sonnenschein, Berkson lel. & My, Re 5, Bhoch, Duly Authorized agent, 

Samuel Leeds, O. Ky Stephen Love," 

After the execution of the contract, and on April lst, 
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1935, the following further agreement was entered into between 

Hatzenbuhler for the Modern Woodmen of Americag, and Samuel Leeds, 

the proposed purchaser of this property: 

"It igs hereby agreed by and between Modern Woodmen of 
America, a corporation, as Seller, and Samuel Leeds, as 
Purchaser, in the contract relating to the premises known 
as the Saranac Hotel, that Clause 8 of the said contract, which 
provides that the earnest money shall be returned if the Seller 
dees not acquire title by April 1, 1935, is hereby modified, 
so that the date of May 1, 1935, is substituted for and in 
place of the date April 1, 1935, in said clause, 

"In other respects the said contract is to be and remsin 
in full force and effect," 

After the letter of December 18th, 1934, had been written 

by Hatzenbuhler to plaintiff, and before the contract for the 

purchase and sale of the hotel had been entered inte, the record 

indicates that plaintiff had consulted with one Jonn Mack as a 

possible purchaser of the property. In the trial, Mack testified 

to the effeet that the proposition to purchase the hotel was submitted 

to him by Peterson, and that he thereafter inspected the property; 

that on December 19th, 1934, he transmitted a check for $2,500.00 

to Peterson as evidence of his good faith and desire to make the 

purchase, which check was turned over to defendant; that he discussed 

the proposed purchase with Hatzenbuhler in the offices of defendant, 

This all took place bef6re the formal contract was entered into, 

Mack testified further that before the contract for the purchase 

of the hotel was completed, he was compelled to go to Florida, and 

that he had substituted Leeds, whose signature is on the contract, 

to act for him. This witness also testified that he told Hatzenbuhler 

that in the event he did not réturn before the consummation of the 

sale of the property, that Hatzenbuhler should deal with Leeds, 

After the execution of the contract between defendant and 

Leeds, a request was made on behalf of defendant that the Chicago 

Title & Trust Company, as trustee, execute a proper deed of conveyance 

of the property in question to defendant. It seems to be conceded 

by all the parties involved in this proceeding that the Chicago 
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Pitle & Trust Company declined to execute any such conveyance until 

it was directed to do so by a court of competent jurisdiction, and 

that a proceeding was begun in the Sireuit Court of Cook County 

for the purpose of securing from the Circuit Court a construction 

of the trust agreement and an order directing the Chicago Title & 

Trust Company to execute certain agreements, providing for the 

transfer of this property, among cthers, A decree was entered on 

April 9th, 1935, and this decree not only had to do with the sale 

of the Sarenac Hotel property, but with seventeen other properties 

which the Chicago Title & Trust Company held as trustee for and on 

behalf of defendant. This decree directed the trustee to execute 

a contract for the sale of the hotel property to defendant, The 

Chicago Title & Trust Company refused to perform until time for 

appeal from the decree had expired. It is conceded by all the parties 

that the result of the failure and refusal of the Chicago Title é& 

Trust Company to execute the proposed contract made it impossible 

for the defendant to acquire the legal title to the property in 

question prier to May Ist, 1935, Thereafter, the defendant served 

notice on Leeds that because of its inability to obtain title to 

the property by May lst, 1935, the contract was at an end, and the 

$2,500.00 deposited by Mack was returned to and accepted by him, 

Defendant acquired the legal title to this property by deed from 

the Chicago Title & Trust Company on June 5th, 1935, 

Plaintiff's contention is that he produced a purchaser 

for the property in question who was accepted by the defendant, and 

with whom defendant entered into a valid and enforceable contract 

of sale, in accordance with the terms set forth in plaintiff's 

contract of employment; that although defendant's contract with the 

purchaser muokoamt (as extended by subsequent agreement) provided 

in substance that if defendant did not acouire title to the premises 

as contemplated on or before May 1, 1935, the contract should become 
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inoperative, and the obligation of both parties bereunder would 

cease, that clause was one for the benefit of the purchaser, which 

he could and did waive, Further, jhe defendant, on May 1, 1935, 

had ttkam acquired such title to the property as it was contemplated 

it would acquire through the legal proceedings then pending, and 

which the purchaser was ready and willing to accept; that the failure 

to consummate defendant's contrast with the purchaser was the result 

of the willful and unjustifiable refusal of defendant to either 

grant the request of the purchaser to further extend the date for 

the defendant to acquire title, or to comply with the purcheser's 

request to convey the premises with such tittle aq defendant then had; 

that plaintiff's contract of employment did not limit the time in 

which he could produce a purchaser for the sruesad Matun: 

plaintiff had a reasonable time to procure such purehaser, which 

reasonable time, under the facts and circumstances in this case, 

extended beyond the time when the defendant secured the legal title 

to the property; that regardless of the fact that the purchaser pro=- 

duced by plaintiff entered into a contract with the defendant to 

purchase the property, and regerdless of the fect that such contract, 

on May Srd, 1935, was cancelled at the instance, request and demand 

of the defendant, on the pretended ground that he did not have title 

to the property, the purchaser produced by the plaintiff was still, 

after such cancellation and after the defendant had secured the 

legal title, able, ready and willing to buy the property on the terme 

fixed by the defendant in its contract of employment with the plain- 

tiff, and that plaintiff, on refusal of the defendant to sell the 

property to such purchaser on such terms, became entitled to the 

commission specified in his contract of employment, 

Defendant insists that the contract procured, while a 

valid and enforceable contract of sale, was 2 conditional contract 

of sale; that it became enforceable only upon the happening of a 
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condition subsequent, namely, the acquisition of the legal title 

thereto by defendant by May Ist, 1935; that it ceased to be an 

enforceable contract by either party if the title were not acouired 

on May ist, 1935; that the record is clear that such title was not 

so acquired and the failure to acovuire it was without fault of the 

defendant, and that defendant did not refuse to consummate its 

contract with the purchaser because legally there was no contract 

when the condition failed. The defendant also contends that for 

the reasons mentioned, neither it nor the purchaser was bound to 

perform, and that the contract became functus officio and was so 

recognized by the purchaser by the acceptance of the earnest money 

and the cancellation of the contract on its faces 

Plaintiff testified to the following: "I followed these 

proceedings in the Circuit Court rather diligently, and there was 

no effort, that I know of, on behalf of the Modern Woodmen at any 

time to delay these proceedings. I believe Modern Woodmen were 

willing and anxious to get a decree as promptly as could be had, *** 

i knew that it [the contract] had a provision in it if the title had 

not been acquired by April lst, 1935, and subsequently by operation 

of the exténsion, to May lst, 1935, that the contract would be in- 

operative and void, and the money was to be returned. I didnf{t see 

the extension agreement, and didn't know what wos in it. The 

contract speaks for itself in saying that on May lst, it would be 

cancelled and inoperative, if the Modern Woodmen had not acquired 

title. I didn't negotiate the extension, but just talked with 

Mr. Hatzenbuhler, I didn't even know they were going to extend it 

for thirty, sixty or ninety days, I told him I would like to extend 

it at least thirty days and he said the sttorneys would get together," 

As to plaintiff's activities in the matter, Mack testified 

to the effect that the first time he knew anything about the 
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possibility of purchasing the Saranac Hotel was on December 18th, 

1934, when the plaintiff submitted his plaintiff's contract to Maék, 

and that he, Mack, accepted it on the following day; that subsequently 

the $2,500.00 was returned to plaintiff, and that after plaintiff 

had given the witness an acceptance of the deal, plaintiff showed 

Mack a letter of authority, Mack further testified in substance, 

that plaintiff told him ebout certain litigations which were pending 

at the time; that he knew at the time he made the deposit that the 

Modern Woodmen of America did not have title to the property, but 

that he was informed that they were going to get such title; that 

he knew that the Modern Woodmen of America did not have title at 

the time he made the deposit of ©2,500,00, but that he was then 

assured by Hatzenbuhler that they would be in a position to consummate 

the deal in February. He further testified to the effect that his 

position was thet unless the Modern Woodmen of America acouired title 

within a certain limit of time, he would not be bound to buy the 

property, and that each party to the contract of purchase fixed the 

time in which they respectively desired to be bound. Mack also 

testified that he asked for an extension from April lst, to May ist, 

and thet he asked Mr. Stephen Love, an attorney-at-law, to act in 

his behalf during his absence, in so far as looking over the contract 

was concerned, It appears that in this transaction, Samuel Leeds, 

the representative of Mack, was represented by Stephen Love, as 

attorney for the purchaser and the defendant, Modern Woodmen of 

America, by the law firm of Sonnenschein, Berkson, Lautmann, 

Levinson & Morse, 

Stephen Love,the attorney acting for Mack and Leeds, 

testified that after the execution of the original sales agreement 

and the extension agreement, he received a letter from defendant's 

attorney addressed to Samuel Leeds dated Apr&él 24th, 1935, whioh is 

es follows: 
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"Hnder the terms of the contract between you and Modern 

Woodmen of America, dated January 22, 1935, as amended by 

letter dated April 1, 1935, ‘if the seller (Modern Woodmen 
of America) shall not acquire title to said premises as con- 
templated on or before May 1, 1935, the earnest money shall be 
returned and this contract shall become inoperative and the 
obligations of both parties hereunder shall cease,! 

Unfortunately, the decree in the case of Modern Woodmen 
ef America v. Chicago Title and Trust Company was not entered 
until Tuesday, April 23, 1935, Under the statutes, this decree 
is not final until thirty days thereafter. It is impossible, 
therefore, for the Modern Woodmen of America to ecquire the 
title by May 1, 1935, 

Hugh T. Martin, the attorney for our opponents, advised 
the court and us thet he intended to appeal. If he does, there 
is no possibility of sequiring good title for many, many months, 
and, therefore, on behalf of Modern Woodmen of America we shail 
return the securities held by us in escrow under the terms of 
said agreement and cancel the contract, 

Will you please advise us when and to whom the securities 
may be delivered?" 

It is also in evidence that plaintiff received from 

Hatzenbuhler, as representative of the defendant, a letter dated 

May 10th, 1935, which is in part ss follows: 

"As I said yesterday, in regatd to the Saranac, the 
society's Board of Directors have authorized that no negotia— 
tions be made until the properties have definitely been settled, 
After this time, I will be glad to take up the matter with you, 
further, ve are making extensive changes in this hotel, which 
will help it a great deal, and which I will tell you about," 

Plaintiff's testimony was further to the effect that, 

"After the contract was cancelled and the securities returned to 

Mr. Leeds, I can't recall whether I talked to Mr, Leeds again with 

ir, Hatzenbuhler. In July, 1935, I met with Mr. Mack and Mr, 

Hatzenbuhler in connection with all these properties, I was trying 

to close some deals on all of the properties for Mre Mack and other 

persons. When I told Mr, HatzenbuhBer 'My people are still ready 

to go ahead,’ by 'my people! I meant ir. Mack or Mr. Leeds, not 

the Modern Woodmen. Mr, Hatzenbuhler knew that. As late ag 

September, I still tried to negotiate some deals, and he said, 

'Peterson, the Modern Woodmen won't do any businese with you on the 

sale of any of these properties if you are going to insist on a 

commission on the Saranacs' He told me I had no commission coming, 
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evidently upon advice of his counsel, I, however, had another deal 

pending right at that time for other properties, None of those 

deals went through. I made a previous deal for the Modern Woodmen 

in June 1935, when the property was conveyed; the contract was 

signed prior to that time, This had not been disposed of in June, 

1935, The contract for the Leeds deal had been terminated, and I 

went ahead with the closing of other deals." 

In Matteson v, Walker, 249 Ill, App. 404, an action was 

brought by a real estate broker to recover for commissions alleged 

to be due him, In that case, the agent of the defendant wrote the 

following letter to plaintiff; 

"In order that there may be no misunderstanding I am 
writing what I said to you the other day; Mr. Charles 6, 
Walker will pay to you a 3% commission on the sale to Berman 
of the property at 172 North Michigan Avenue if the sale is 
aotually consummated but not otherwise; if the deal falis 
through and the sale is not made, whatever the reason may be, 
Mr, Walker will pay no commission. Will you kindly sign the 
receipt at the bottom of the carbon cepy which accompanies 
this original letter," 

The broker secured a purchaser for the real estate involved, and 

the contract was prepared by the owner's attorney, and it is alleged 

in the declaration that defendant refused to convey the property 

after the broker had procured the purchaser, In holding that the 

plaintiff could not recover, this court said; 

"There is but one point for decision, and that arises 
under a construction to be placed upon the contract encompassed 
within the letter of Bentley to plaintiff, dated August 14, 1925, 
There is no dispute concerning plaintiff's having produced a 
purchaser within the terms named in the Bentley letter. The 
nub of the contract for our decision rests in the following 
words: ‘if the deal falls thro and the sale is not made whatever 
the reason may be, Mr, Walker will pay no commission.' It is not 
disputed that plaintiff would have been entitled to the com 
mission but for the foregoing clause," 

In Husak v. Maywald, 185 111. App. 479, (abstract opinion) 

this court said; 

"It appears from the evidence that plaintiff himself 
drafted the contract; that it was therein provided that plain- 
tiff should be paid a stipulated sum by defendant as commissions, 
‘when the deal is consummated', and that for the reasons 
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disclosed by the evidence 'the deal! was not consummated, 
{Where the contract is such that the right of the broker to 
compensation is made dependent upon the actual consummation 
of a sale or the payment of the entire purchase money, 4 
fulfillment of those conditions is, of course, a prerequisite 
to his right to recover compensation,' (23 Ency, Law = 3nd 
Ede - Pp. 918; Mechem on Agency, Secs 965; Ballard v. Shea, 
122 Ill. App, 135, 139,)" 

In Walker on Real Estate Ageney, Seotion 449, page 285, 

it is said: 

“Where the contraot mekes the right to commissions 
dependent upon consummation, « broker cannot recover com 
missions unless the contract has been consummated and the 
money paid," 

In the case at bar, the contract between the defendant 

and the proposed purchsser was negotiated by the plaintiff, and we 

again call attention to this provision of the contfact: “If the 

seller does not acquire title to said premises as contemplated on 

er before April ist, 1935, the earnest money shall be returned, and 

this contract shall become inoperative, and the obligations of both 

parties hereunder shall ceas@," This time was extended to May ist, 

the property 
1935, and it is admitted that the legal title mensch mad” not then 

been acquired by defendant, It is to be noted that when the pur- 

chaser here accepted the return of the deposit made by him, which 

was accompanied by a letter written on behalf of defendant in which 

it was specifically stated that because of the inability of the 

defendant to perform, as agreed, the contract was at an end, that he 

accepted this situation. The record also shows that the further ne- 

gotiations by the proposed purchaser to acquire the title were made 

by plaintiff, as the agent of the proposed purchsser and not as the 

agent of the defendant in this cases The record is very clear upon 

this point, 

We are of the opinion thst the trial court was not in 

erpor in finding for the defendant, The judgment is, therefore, 

affirmed, 

AFFIRMED. 

DENIS Ee SULLIVAN, P.J, AND HEBEL, J. CONCUR, 
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CG. Ie Te CORPORATION, a corporation, 

(Plaintiff) 4ppellee, 

Ve 
MUNICIPAL COURT 

GEORGE M. STEVENS, et al., 

(Defendants below), 
OF OHICAGO. 

OLIVER B. WATKINS, 
a 

(Intervening Petitioner) Appellant <2 9 O I ay. 6 0 6 

MR. JUSTICE HALL DELIVERED THE OPINION OF THE COURT. 

This is an appeal from an order entered in the Municipal 

Gourt of Chicago on March 13th, 1936, striking the intervening 

petition of Oliver B. Watkins, filed in a replevin suit brought by 

the plaintiff against George M. Stevens end others, to recover the 

possession of certain refrigerators. The order appealed from also 

found the right of possession of the property described in the 

petition to be in the plaintiff. Judgment wes entered against the 

defendants for one cent damages and costs of suit. The defendants 

in the replevin suit filed no appearance here, 

The action is predicated upon a contract entered into 

between the Gfigsby-Grunow Company, as lessor, and George M. Stevens, 

as agent, for the "beneficial owners of certain real estate", The 

Claim and right of action of the Grigsby-Grunow Company was assigned 

to plaintiff. The substance of the intervening petition of Oliver 

B. Watkins is that after these refrigerators were placed in a building 

at Leland and Hazel Avenue in the city of Chicago under a leasing 

contract between the Grigsby-Grunow Company and George NM. Stevens, 

Watkins, the intervening petitioner on February 8th, 1935, purchased 

the building and that on that date he purchssed all the interest of 

the lessees in the refrigerators described in the statement of claim 

filed in this proceeding, em that the contracts for the leasing of 

the refrigerators were on that date assigned to the intervening 
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petitioner by the lessess thereof; that thereafter payments 

according to the terms and conditions of the contracts were made to 

the plaintiff by the intervening petitioner, and that all the 

eonditions of the contracts were fulfilled by petitioner until on 

er about May lst, 1935; thet on that date one of the refrigerators 

ceased to operate satisfactorily, and geve off displeasing odors, 

by reason of which a tenant in one of the apartments in the building 

referred to was forced to vacate for the evening and until a service 

man could be precured to stop the flow of gas; that the petitioner 

caused the plaintiff to be notified of the breakdown of the refrig- 

erator and requested thet it be repaired, and called plaintiff's 

attention to a provision in the contract, under which the refriger- 

ators were installed in the building, to the effect that the lessor 

should keep and maintoain the refrigerators in good working condition 

for a period of thirty six months from the date of their installa- 

tion; that he further notified the plaintiff that other refrigerators 

had ceased to function, and that plaintiff wrongfully refused to 

repair the same, thereby making it mweessary for the petitioner to 

purchase other refrigerators to replace the same, to the petitioner's 

damage in the sum of $2,000, It is to be noted that the intervener 

does not claim or assert any right of property/in_ the title to, 

nor does he claim the right to or ask to be given the possession 

of the property involved, 

Paragraph 22 (1) Chapter 119, Illinois State Bar Stats, 

1935, provides that: 

“In replevin cases pending in courts of record any 
person other than the defendant claiming the property replevied 
may intervene, verifying his petition by affidavit, and in such 
cases pending before justices of the pesce any such person may 
intervene by fibing @f an affidavit stating his claim. The 
court or justice shall direot a trial of the right of property 
as in other esses and in case judgment is remered for the 
intervening party and it is further found that such party is 
entitied to the possession of all or any part of the property, 
judgment shell be entered accordingly and the property to which 
the claimant is entitled ordered to be delivered to i along 
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with payment of his costs. In case judgmgnt is rendered for 

the claimant although he is not then entitled to possession 

of the property he shall be entitled to his costs. In case 

judgment is rendered for the plaintiff he shall be entitled 
to recover his costs from the claimant, If the clainant is 
a non-resident of the State he shall file security for costs 
ag required of non-resident plaintiffs." 

In his reply brief, the intervener states that “he has not 

Claimed ownership of or title to the property. To have done so 

would have been foolish in view of the specific terms of the contracts 

which reserve title to the lessor. But he has claimed that plaintiff 

did not have the right to possession of the refrigerators when it 

started its suit because it hed not made his possession unlawful 

by a demand for possession and a refusal thereof before suit.” 

The only question to be determined here is whether under 

the showing made by intervener, the court was in error in dismissing 

the intervening petition of one who admits that he has no title to, 

and who asserts no right to the possession of the property involved, 

because no demand was made upon him for the property before the 

replevin suit was instituted, Upon this question, we cite the 

following; In Gersci v. Sultan, 268 Ill. App. 294, the opinion in 

Sehwamb Lumber Co. ve Schaar, 94 Ill. Apps. 544, is cited. In the 

latter case this court said: 

" ¢ The evidence in the case tends strongly to show that 
the appellees came into possession of the lumber in question 
wrongfully; that they purchased the lumber in question, with 
other property, from one Andrew J» Oison, in consideration of 
the cancellation by appellees of certain indebtedness from 
Olson to them, and other considerations; that, Olson, at the 
time, had no title whatever to the lumber, it having been delivered 
to him by plaintiff to be drted in his kiln, This being true, 
appellees took no title by their purchase from OClson, and their 
posséssion of the lumber was wrongful and tortious asito plain- 
tiff. In order to sustain replevin when the possession of the 
defendant is wrongful, a previous demand of possession is un- 
necessary. Clark v. Lewis, 35 Ill. 418-23; Stook Yards Co. ve 
Mallo 157 Til, 563; Fifth Am. & Eng. Enoy, Law, 528,1. (1st ed.) 
Galvin v. Bacon, 11 Me. 28 (2 Fairfield Rep.); Wells on Repl., 
sec, 365; Butters v. Hau t, 42 Ill, 18-24; Bruner v. Dyball,42 
$11, 36; Hardy v. Keeler, 56 111, 152; Tuttle v. Robinson, 78 
Till, 332-4; Oswald v. Hutchinson, 36 Ili, App, 273; Trudo v, 
Anderson, 10 Mich, 357 ; Rosum ve Hodges, 9 Le Re ig 8 Dak, ) 
81 7 =F, 
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"tIn Wells on Replevin, supra, the author recognizes a 
a conflict in the decision as to when a demand is necessary 
before replevin can be maintained by the true owner of goods, 
stating a line of cases in which it has been held that "where 
the defendant acquired possession by purchase from one apparent- 
ly the owner, such possession was so far rightful that the real 
owner must make demand before bringihg suit," and another line 
of cases holding "that where one purchased property from one 
who had no right to sell, it was a conversion, and the owner 
could sustain replevin without demand, the good faith of the 
buyer being no defense," The rule in the latter line of cases 
seems to prevail in this State, and we think is supported by 
the weight of authority, the better reason and the later 
decisions,'" 

We are of the opinion that under the facts shown here, 

no demand by plaintiff was necessary and that the judgment of the 

Municipal Court should be and it is affirmed, 

AFFIRMED, 

DENIS E. SULLIVAN, Ped» AND HEBEL, J. CONCUR, 
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ELIZABETH NORTON, APPEA F 

Petitioner, 

Ve 

SHERMAN TUCKER, COOK COUNTY. 

Respondent, a 9 0 I.A. 6 0 6 

MR, JUSTICE HALL OSLIVERED THE OPINION OF THE COURT, 

This cause is here upon an order of this court granting 

plaintiff (petitioner) leave to appeal from an order of the Superior 

Court of Cook County, granting defendant (respondent) a new trial, 

after 2 jury had returned a verdict in favor of plaintiff (petitioner) 

for $5,000. 

The action is for personal injuries alleged to have been 

sustained by plaintiff in a collision between an automobile driven 

east by plaintiff and an automobile driven west by defendant. The 

accident occurred on Addison Street, a short distance west of 

LaVergne Avenue, in the City of Chicago, at about 3:30 o'clock on 

the afternoon of June 23rd, 1934. 

Plaintiff's testimony is to the effect that prior to the 

accident, her general condition of health, eyesight and hearing were 

perfect, and that she had no ailments. She also testified, in sub-=- 

stance, that shortly prior to the accident, she entered Addison 

Street, an east and west street about three blocks west of LaVergne 

Avenue, and that she was driving e2st on Addison Street; that as 

she drove along on Addison Street, the right hand side of her car 

was about six or seven feet from the south curb of the street; that 

Addison Street is a four lane highway, and thet each lane is about 

ten feet wide; that she was driving at a speed of eighteen or twenty 

miles an hour, when she was struck by defendant's car going west, and 

at that time the car she was driving was about seven feet from the 

south curb of the street; that the left front of defendant's car struck 

plaintiff's car on the left front and rear side; that just before the 
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impact, plaintiff tried to turn her car to the right, and that 

defendant struck her a terrifie impact; that as 2 result of the 

impact, plaintiff fell forward and hit her head on the steering wheel, 

bumped her left knee, arm and shoulder and fell back, and that she 

did not remember whether she got out of the car herself, or whether 

she was assisted by someone élse; that she stayed at the scene of 

the accident until her husband came and took her away from there in 

an automobile to the office of Dr. Vaughan, 6100 Irving Park West; 

that she did not remember how long it was before her husband came; 

that the doctor administered first aid and placed straps on her back; 

that she was taken home and put to bed, and remained there about two 

or three weeks; that during that time, the doctor came to her house, 

during the first two weeks and that he then came every other day or 

every third day; that she was menstruating at the time of the accident, 

and had been for three days, She also testified that before the 

accident, her periods ordinarily ran for five days, and were regular 

and normal; that she had been married a year and a half before the 

accident, and that before the accident, her periods were not painful; 

that after she was brought home, there was profuse bleeding and 

blood clots, and that she was digzy, nauseated and disturbed; that 

the doctor gave her sedatives; that she Wept bleeding ond menstruating 

for four months, that it was quite profuse and hemmorrhage-like, 

very red in color and quite painful; that blood clots came every 

now and then, and that the bleeding continued from June until some 

time in October; that the doctor came to see her at home regularly 

for three weeks, and that she visited him at his office after she 

was able to be up and about, and that she continued to see the doctor 

since that time until January, 1936; that the doctor made a vaginal 

examination sometime in October, when the bleeding subsided, and that 

during all thet period, while bleeding continued and after it stopped, 

she had terrific pains in her baek; that she had frequency of 
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urination and always felt distended, thst the pain in her back 

was in the coccyx ¥egion, and that before the accident, she did not 

have frequent urination; that she found it necessary to urinate 

several times an hour, and thet she had to get up four or five times 

a night, and that before the accident, she did not have to get up 

at night; that she had irregular menstrual periods, that she had 

pain when she menstruated, and still had pain in her lower region, 

The following question was asked the witness: "With what frequency 

aid your periods occur before the accident?" The witness then 

testified as follows: “About every four weeks. Since the accident 

the interval that elapses is from about three to five weeks. Before 

the accident, I did my own housework, I had a four room apartment. 

Did my own shopping, but I didn't do any washing. I cooked and 

dusted and did all the miscelianeous duties of a housewife, making 

beds and things like that. After my accident, while I was disabled, 

I did not continue to de this work. My mother and sister stayed 

with me, * * * My mother would make the beds for me, we would 

straighten up the bed clothes, and I had ice packs, They filled ice 

bagse They would make my meals for me and serve them to me in bed, 

I had an ice bag at my knee and to my elbow and at my back, My 

mother and sister continued to help me around the house for a good 

month and a half after the accident. After that my sister stayed 

with me, They were regular at first and then at intervals, I still 

have frequency of urination. When I menstruate I suffer pain — quite 

a bit of pain. Am compelled to lay down for a day or two, Have had 

no children or miscarriages, Before this time, so far ag I know, I 

have never had any trouble with my female organs. About 1928 or 1927, 

i am not sure, I had an appendicitis operation. Have not been 

operated on for anything since that time. Was hospitalized about 

eighteen days in the Belmont Hospital in connection with that operation 
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The other car, a8 it was coming over toward my car, was going quite 

fast, about forty miles an hour. At the time of the crash, it wes 

still going fast. My car slowed down to about five miles an hour 

and then the impact occurred. I was about ten feet west of the 

truck which was on the south side of the street. I was about twenty 

fees west of the truck, at the time of the impact." On cross—- 

examination plaintiff testified to the effeot that Addison Street at 

the point in question is 2 residential district, and that at the 

point of the collision, there were three oars parked on the north 

side of the street near the east end of the block, and that a Railway 

Express truck was parked on the south side of the street near the 

southwest corner of Addison Street and LaVergne Avenue; thet the 

accident happened about 50 feet west of this truck, and that one of 

the cars parked on the north side was directly opposite this truck, 

and thet there were no cars east of the truck on the south side of 

the street, She further stated that ell of the cars parked on the 

north side of the street were west of the point where the truck was 

parked on the south side, and that the point of collision was about 

75 feet west from the corner of the two streets; thet at the time of 

the collision, plaintiff was traveling about 18 to 20 miles an hour, 

and that defendant was going twice as fast as plaintiff; that defend— 

ant was traveling right in the center of the street, and that he 

cut over towards the plaintiff's oar, and that at that time, plaintiff 

was over on “my side" of the street; that plaintiff tried to turn to 

the right, and that when defendant was about 50 feet from plaintiff, 

he swerved and struck her car; that at that time, the plaintiff had 

not turned out to pass the truck which stood at the corner of 

Addison Street and LaVergne Avenue. She testified to the effeot 

that when defendant hit her car, defendant's car was headed southwest, 

and that plaintiff's car was about 4 or 5 feet south of the center 
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line of the street when it finally stopped. 

From the testimony of several witnesses, both for plein- 

tiff and defendant, it is shown that both cars were considerably south 

of the center line of the street after the accident, and at a point 

approgsimately 55 feet west of the cross walk of LaVergne Avenue, 

and that defendant's car was then a considerable distance west of 

plaintiff's car. 

August B. Drufke, a witness for plaintiff, testified that 

at the time of the accident, he was in a tavern, three doors west 

of LaVergne Avenue end on the south side of Addison Street; that 

while he was in the tavern, he heard a crash and came out and saw 

both of the cars involved in the accident; that the west bound ¢ar 

was over in the east bound lane, facing slightly southwest, and that 

the eastbound car was about 5 feet from the south curb of Addison 

Street, 

Gasimir P. Dompke testified to the effect that at the time 

of the accident, he was near the scene and that he saw a small coupe 

going east and a large sedan going west, and thet at that time, 

three quarters of the westbound car was in the east lane; that the 

eastbound car was traveling about 20 miles an hour, and that the west- 

bound car was proceeding at about 40 miles an hour, and that he saw 

them come together; that when he first saw the westbound car, it 

was about 10 feet east of the tavern mentioned by the former witness, 

and that just before the accident, the westbound car turned a trifle 

south, and that the left side of both cars came together; that he 

gave his name to the husband of the woman who was driving the east- 

bound car, On cross~-examination he testified that at the time of 

the accident, plaintiff was in about the center of "her half" of 

the street; that the car was a Ford, and that it was 2bout 5 or 6 

feet wide, This witness further stated that at that time, he was 

standing in the tavern looking out through the window, and that he was 
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in a position to and did see all that occurred, 

Defendant testified that he was a student at the 

Northwestern University, and that he had driven an automobile for a 

year before the accident; that as he approached LaVergma Avenue 

going west on Addison Street, he was traveling at a speed of about 

25 miles an hour and on the right side of the street, near the 

center; that just after he passed the west line of LaVergne Avenue, 

plaintiff's car pulled out around a large tfuck standing near the 

corner of the street, that he was unable to see her car coming because 

it must have been close to the curb, and that the plaintiff(s Gar 

collided with his car; thet he applied the brakes and stopped and 

that then he was facing the curb diagonally, southwest; that "I was 

going pretty fast, because it hit pretty hard"; that plaintiff's car 

hit defendant's car on the north side of the street, and defendant's 

car swerved toward the south because it was out of control; that 

after it was all over, plaintiff's car was in the center of the street, 

facing northeast; that he did not attempt to swerve around ahother 

Car coming east, as he was not trying to pass any car at the time of 

the accident, On cross—examination, he stated that he paid no attention 

to the speed at which he was traveling; that there were cars parked 

all along Addison Street, close to LaVergne Avenue; that his eyesight 

was good, and that he was looking straight down the rosd; that when he 

saw the car in front of him, his machine was alongside the truck, and 

that the truck was about 10 feet long; that plaintiff's automobile 

was about 6 or 7 feet west of the truck, end about 1 or 2 feet from 

the curb; that when the plaintiff was 2 or 3 feet west of the truck, 

and the right side of her car was about a foot from the curb, she 

suddenly turned toward the left, and that her cer was then going about 

25 miles an hour, 
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Esther Singer, a witness for defendant, testified that 

she was in the car with defendant at the time of the accident; that 

a truck was parked on the south side of Addison Street, about three 

doors away from the corner, and thet the car in which she was riding 

was on the right side of the street; that she saw a little car come 

out snd swerve out in the center of the street towards defendant's 

car, and hit defendant's car; that she saw the car coming around 

from behind the truck; that she and a Mrs. Freedman were sitting 

in the back seat of the car, and that they were thrown out of the 

seat, and that after the accident, she saw plaintiff runing around 

getting names and addresses, 

Celia Tucker, the mother of the defendant, testified that 

she was riding in the automobile driven by defendant at the time of 

the accident. She stated that a truck was parked near the corner; 

that defendant was on the right side of the street going at a speed 

of 25 or 3 miles an hour; that plaintiff's car came from behind the 

truck and hit defendant's car. On cross~examination, she stated, 

that "I couldn't tell how far it was west of the truck when I first 

saw it [meaning plaintiff's car], All I know is it hit us on the 

left side, When I first saw the automobile west of the truck it was 

just about a couple of feet away, At that time our car was on the 

right of the truck. We had not come up to the truck at the time I 

first saw the other car. We were on the right side of the street, 

We had got just sbout the middle of the block, that is, when I first 

saw this other automobile coming, when it hit us," 

Dr, Perry Vaughn, a graduate of the University of Illinois 

and a licensed physician, testified 2s to his hospital experience, 

and that he had been vracticing his profession since 1920. He 

stated that he examined the plaintiff after the accident, and that 

she had a contusion of the right elbow; that he examined her under 

the fluroscope and that there was a separation o& the shoulder joint, 
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acromieal-clavicular joint, and a contusion in the region of her 

lumbar vertebra, at the lower region of the spine, and a large 

swelling, a large hematoma, an accumulation of blood at the left knee 

joint, and that that is all the outward evidence of injury; that he 

did not make a vaginal examination at thet time, as she was then 

extremely nervous, and the only examination he made was of the 

injuries which were present; that when she was brought to his office, 

she told him that she was menstruating, and that he told her to go 

home and stay in bed and apply ice to the lower region of her spine 

and to her left knee. He testified that she complained of pain in 

the abdominal region; that he saw her at home approximately every 

other day for about two weeks, and that on those occasions, she was 

in bed, and that he just treated the wounds which could be treated 

best by rest and applications before mentioned; that she was manstre- 

ating all the time, but that it wasn't a normal menstruation, 

pecause there were quite a few clots at that time which does not 

occur during normal menstruation; that he continued to see her at her 

home two or three weeks, and thst she came to his office and that he 

gave her a diathermy treatment for her back and knee and also the 

shoulder, and kept that strapped for six to eight weeks; that during 

the last two or three months, he saw her at his office about two or 

three times a week, and that following that, he had her report to 

him about once = month; that he last had occasion to see her in 

connection with the injury sustained, in either January or February, 

and that he had not seen her since then. He testified that he first 

made a vaginal examination about two months after the accident, 

and stated that his examination revealed that she had a marked 

retroverted uterus, which means that the womb is tipped back on the 

lower portion of the spine and the rectum; that the normal position 

of the uterus is at about a 45 degree angle; that it now slants 

diagonally from the front backwards and it is supported by ligaments, 
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This witness further testified as to plaintiff's condition as he 

found it, and that "the body of the uterus, this portion, that is 

in the abdominal cavity is tipped way backward onto the rectum and 

lying on the coccyx in a retroverted uterus; in a normal uterus, 

the body is lying at an angle, like that. The approximate size of 

the uterus of 2 lddy like this who has not had children is about 

that of a small pear. The uterus was tipped back on the coccyz, 

because at that regbon the uterus takes a curve like that, and with 

a uterus that is tipped, is tipped right along in the curve of the 

coceyx. She probably would become pregnant, tut would hot carry it, 

She was not able to have a normal pregnancy and childbirth with the 

uterus in the position that it was in that I found it. As fi 

remember, I made three different vaginal examinations, and the uterus 

was the same on each examination. The uterus normally is in position 

like that, and there is a ligament called the broad ligament that 

comes from the part ettached to the posterior wall in the pelvis, 

and there is a round ligament on top of that broad ligament that 

always supports that, that runs along the broad ligament and when 

& uterus is retroverted, these ligaments are stretched and they lose 

their tenacity and can't hold the uterus up the way it should be 

held up. The condition that I described is always a permanent 

condition, " 

Dr. Albert 0, Field, a witness for defendant, testified as 

to his medical experience and qualifications. Yoneerning the instant 

casé€, his testimony indicates a «hypothetical question put to the 

witness and the answer thereto shown by the abstract to be as follows: 

"Supposing a young girl supposedly normal with normal ligements and 

a@ normal womb was riding in an automobile and her chest and just 

below her chest was stove up against the wheel, and she was bruised 

and finally got out, and walked sround and so ony, my opinion is that 

it would be impossible for an injury such as that to cause any trouble 

eR 
s 
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with the uterus, say any displacements whatsoever. In a young girl 

that is healthy and has no children, there is no reason why the 

ligaments should hot be strongs In childbirth we know that the 

uterus gets larger and smaller and that tends to stretch the ligaments, 

But in a young lady her ligaments are tender, They have some 

Clasticity, and if she has an injury to her chest, the chest muscles 

are supported by the diaphragm, so that it would be impossible if 

she wes injured to cause any backward displacement of the uterus, 

because the uterus wouldn't be affected in that way because there 

was no exira stress or strain placed on the disphragm. Sometimes 

we have a congenital displacement of the uterus. That means where 

the uterus is placed forward or bsckward as to shape or ordinarily 

out of any deviation from normal, It comes from birth, As to the 

type known and causing retroversion of the uterus outside of 

congenital, the first would be the irritability, the condition of 

the individual, that would cause her to lose weight and strength 

which would have an effect on the ligaments which would let them 

relax, Another cause would be 2 fall or jump from a high ladder, 

and landing on her feet, which would displace the uterus backward 

and forward. You would have to stretch the ligament to do that. 

You couldn't have it without it." On cross-examination he stated 

that he had spent most of his time in examining the injured and 

taking care of them, and that he was paid for testifying in the 

instant cases 

At the close of plaintiff's evidence, and at the close of 

all the evidence, the usual motions were made by defendant, that the 

court direct the jury to return a verdict of not guilty. Both 

motions were denied, After the return of the verdict, a written 

motion for a new trial was made, in which it is charged that the 

verdict is against the weight of the evidence and the law, that the 

weight of the evidence is in favor of defendant, that the court 
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admitted improper testimony and refused to admit proper testimony, 

and further, that the plaintiff had made demonstrations before the 

jury which were prejudiciel to the defendant. This last charge is 

supported by a series of affidavits, and in them it is alleged that 

in the presence of the jury, plaintiff had simulated a quivering 

ef her body at various times during the trial, for the purpose of 

influencing the jury. After the affidavits were submitted to the 

court, the court made the following finding: 

"The Court did not find, nor does it express any opinion 
as to whether the plaintiff was or was not wilfully simulating 
er intentionally shaking and trembling in the courtroom during 
the trial of the case, and the Court does state that during 
the trial and while on the sitness stand, Elizabeth Norton, the 
plaintiff, appesred to be nervous and trembled while she was 
being cross-examined by counsel for the defendant; and 

"The Court, having heard the arguments of counsel for both 
of the parties hereto, decided to allow the said motion of the 
defendant for a new trisl, as there was no way to determine the 
extent to which the minds of the jury may have been inflyenced 
by sympathy for the plaintiff, nor the extent to which prejudice 
or sympathy may or may not have influenced the amount of damages 
awarded, If the extreme tremors were consciously exaggerated, 
the amount of the verdict was excessive; if the tremors were 
beyond control of the plaintiff, the amount of the verdict might 
well have been larger, 

"In the course of the argument for a new trial, the Court 
stated thet counsel for the defendant in the course of the trial 
had called attention to the fact that the plaintiff was shaking 
and trembling, and that thereafter the court watched her, and 
saw that she was shaking and trembling, and that at the time 
thet the jury left the jury box to retire to consider of their 
verdict that the plaintiff was visibly shaking and apparently 
trembling; and was subsequently allowed to rest on a couch in 
the bailiff's room. 

"The Jourt asked counsel for plaintiff whether or not in 
his opinion such action upon the part of the plaintiff would have 
any effect upon the jury, and counsel for the plaintiff stated 
that to be frank with the court it undoubtedly might have some 
effect upon the jurys 

Williem J. Lindsay, 
Judge of the Superior Court," 

It is to be noted from this finding that the court declined to hold 

that the plaintiff simulated any of the conditions charged in the 

affidavits. 

The points made by defendant in his brief are that the 

manifest weight of the evidence was in favor of defendant, that the 

testimony of plaintiff and her witnesses was conflicting, irreconcil- 
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able and physically impossible, that the damages were so excessive 

as to show passion and prejudice. Further, that the affidavits 

filed show a deliberate effort on the part of plaintiff to appeal 

to the jury by a pretense of nervousness, and that the question of 

granting a new trial is wholly within the diseretion of the trial 

court. The evidence adduced in the trial, the affidavits and the 

finding of the court, disclose no state of facts to justify counsel's 

statement, The only point argued by defendant is that "the case 

would justify a judgment for defendant on the manifest weight of 

the evidence, * 

There is no claim, but thet the jury was fully and fairly 

instructed, From the record before us, we condlude that there is 

nothing involved but questions of fact, that the verdict is not 

contrary to the manifest weight of the evidence, and we are, therefore, 

of the opinion that the trial court was in error in granting a new 

trial. It is therefore ordered that the order granting a new trial 

be reversed and that judgment be entered here for plaintiff in the 

amount of the verdict, to-wit: $5,000. 

ORDER REVERSED AND JUDGMENT ENTERED HERE FOR PLAINTIFF FOR $5,000 

DENIS Ee SULLIVAN, PeJe AND HEBEL, J. CONOUR, 
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WILLIAM SKINNER, JOSEPH SKINNER, 
WILLIAM H. HUBBARD, as Trustees ‘i 
of WILLIAM SKINNER AND SONS, a APPEAL FRO 
Massachusetts Common Law Trust, 

(Plaintiffs) Appellants, MUNICIPAL COURT 

Ve 

OF CHICAGO. 
THE NORTHERN TRUST COMPANY, a 
corporation, as Trustee under the 

Sfinert | 290 1A. 607! 
(Defendant) Appellee, 

MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This is an appeal by the plaintiffs from a judgment 

entered by the court for the defendant. Plaintifis! action was 

based upon the amended statement of claim, wherein it is alleged that 

on December 22, 1933, the plaintiffs were in possession of certain 

premises known as Nos. 367-375 West Adams Street, Chicago, Illinois, 

under and by virtue of an assignment of lease ending December 31, 

1934, An agreement was entered into on December 33, 1933, whereby 

the plaintiffs agreed to pay, and did pay in advance, a sum equal 

to the entire year's rental under the aforesaid assignment of lease 

for the year 1934, namely $19,000, and defendant agreed to terminate 

the lease on January 31, 19354, From the agreement itself, which is 

attached to the amended statement of claim, it appears - 

" * * * that the party of the first part (defendant) may in 
its discretion relet the said premises, or any part thereof, 
for such rent and upon such terms and to such persons and for 
such period or periods as may seem advisable to party of the 
first part (defendant), but party of the first part shall not 
be required to do any act whatsoever or exercise any diligence 
whatsoever, in or about the procuring of another occupant or 
tenant, party of the second part (plaintiffs) hereby waiving 
the use of any care of diligence by party of the first part 
(defendant) in the reletting thereof," 

The agreement, so it is alleged in this amended statement of claim, 

further provides that on or before January 15, 1935, defendant was 

to pay the plaintiffs any sum received from such reletting during 

the period beginning February 1, 1934, and ending December 31, 1934, 
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after certain deductions and commissions to agents figured at a 

certain ratee 

It is further alleged in the amended statement of claim 

that on June 29, 1934, defendant relet said premises to a certain 

new tenant st a monthly rental of $640.00 for a term apparently 

beginning on May 1, 1935, but that the defendant actually agreed 

to and did give said new tenant possession of the premises during 

the month of September, 1934, until Mey 1, 1935, rent free, 

The defendant filed its affidavit of merits to the amended 

statement of claim, wherein it admits that on or about December 22, 

1933, plaintiffs were in possession of the premises as set forth 

in the amended statement of claim; that the agreement of December 

22, 1933, was entered into between the parties; and alleges that 

by virtue of said agreement the lease under which the plaintiffs 

were in possession on December 22, 1933, was terminated on January 

S1, 1934, and that thereafter the plaintiffs had no right or interest 

whatsoever in or to said premises, the ownership of said premises 

and the right to possession thereof being vested exclusively in 

defendant after January 31, 1934, 

It is further alleged as a part of the defense that under 

the agreement of December 22, 1933, the defendant was under no duty 

to relet the sforesaid premises for the period beginning February dp 

1934, and ending December 31, 1934, and it is admitted in this 

affidavit of merits that the defendant granted the new lessee the 

right of occupancy of said premises for a period beginning Januayy 1, 

1935, and ending April 30, 1935, rent free, in consideration of the 

agreement of the new lessee that its business would be operated on 

the demised premises not later than January 31, 1935, 

In suppert of the allegations of the amended statement of 

Claim and affidavit of merits, the parties entered into a stipulation 

of facts, which was the only evidence before the court, with the 
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exception of the testimony of one witness, 

From the pleadings and the stipulation of facts entered 

inte by the parties, the sug of $19,000.00 was paid by the plaintiffs 

to the defendant under the agreement of December 22, 1933, entered 

into between the parties, This sum was equal to the agreed rental 

whieh the plaintiffs were required to pay for one year's occupancy 

during the year 1934 of the premises in question. 

It further appears from the stipulation of facts submitted 

to the court that on December 22, 1933, the plaintiffs were in 

possession of the premises, as alleged in the amended statement of 

claim; that the agreement of December 22, 1933, attached to the 

amended statement of claim, was entered into between the parties; 

that on June 29, 1934, defendant entered into a lease of ssid 

premises with a new tenant as lessee for a period of five years 

beginning May 1, 1935, at a monthly rental of $640.00, the sum of 

$640,000 for the first month's rent being payablé upon: the execution 

of the lease and further payments beginning June 1, 1935; that the 

lease provided that the lessee (the new tenant) should have the 

right of occupancy of said premises from January 1, 1935, to April 

30, 1935, rent free, in consideration whereof the new tenant agreed 

to occupy the premises as soon as practicable after January 1, 1935, 

and not later than January 31, 1935; that on or about July 14, 1934, 

the defendant entered into a subsequent agreement with the _— 

tenant granting occupancy of the premises on August 2, 1934, without 

payment of rental for the period beginning that day and extending 

to the beginning of the written lease; that the new tenant occupied 

said premises on or about October 1, 1934, and continuously there- 

after during the period of time in question in this suit, but paid 

no rent for the period beginning September, 1934, and ending 

December, 1934, On August 3, 1934, the plaintiffs advised the 

defendant that the plaintiffs objected to the contemplated arrange= 
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ments giving the new lessee possession of the premises for the 

months of September, October, November and December, 1934, without 

paying reasonable and fair rental for use and occupancy. 

The only witness who testified was Milton R, Simon, He 

testified he was an officer of the new tenant and that prior to 

entering into the new lease the new lessee had a lease in the 

Merchandise Mart which expired May 1, 1935, and that the new tenant 

paid rental under the Merchandise Mart lease up to the time of its 

expiration. A motion was made to strike thia testimony, on which, 

Tuling was reserved by the courts 

The quéstion involved is based upon the provision in the 

agreement between the plaintiffs and the defendant as to the 

accountability of the defendant in reletting the premises in 

question, Evidently the object of the instrument was to permit the 

tenant, the Western Hosiery Company, to vacate the premisea and the 

defendant to have possession for rental purposes, By this provision 

the defendant was permitted in its diseretion to relet the said 

premises, or any part thereof, for such rent and upon such terms, 

and to such persons and for such period or periods as might seem 

sdvisable to the defendant, 

What does the word "rent" mean? In a popular sense and 

a sense in which persons have learned to understand the word, it 

means payment for the use of property, whether in money, merchandise 

or services: at fixed intervals provided for by the agreement 

between the partiess 

While it is true that under the terms of the agreepent 

in question the defendant was under no duty to let the premises 

for the period beginning February 1, 1934, and ending December 31, 

1934, it was empowered to permit the new tenant to take possession 

of the premises upon the payment of rental for the use thereof, 

This is evident when we consider that the plaintiff paid the 
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defendant $19,000 for the unexpired period and that the purpose 

of the agreement was to permit the defendant to rent the premises 

for the period expiring December 31, 1934, such rental te be within 

the discretion of the defendant. 

The plaintiff contends and cites a number of authorities 

upon the proposition that where one promises to pay out of a 

certain fund the promisee has no cause of action unless the fund 

was actually created or unleas being under obligation to use due 

diligence in creating the fund, the promissor failed to use due 

diligence or prevented the creation of the fund. 

The answer to this contention is that it became necessary 

for the defendant to deliver possession of the premises without the 

payment of rent, in order to comply with the understanding with 

the Western Hosiery Company that this tenant was to have such 

possession before the beginning of the five year lease from May l, 

1935, 
“hile the act of the defendant made it impossible to comply 

with the agreement with the plaintiff, under the terme of the agree- 

ment in question the defendant was to rent the premises to such person 

and for such period as the defendant deemed advisable, still when 

the defendant did deliver possession of the premises within the 

period provided for in the sgreement, defendant was to pay the sum 

received or which should have been received for such reletting 

during the period from February 1, 1934, and ending December 31, 

1934, after the deductions provided for in the contract, This 

provision empowered the defendant to relet the premises for the 

amount deemed reasonable, and upon receipt of the funds, the defendant 

was required to account for the amount received, less the deductions 

provided for in the contract, 

The act of the defendant was not within the intent of the 

parties when the contract was exeouted, and the defense offered by 
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the defendant is not available and would be in violation of the 

terms of the contract. 

The plaintiff contends that in the event of a reversal 

of the judgment for the defendant judgment may be entered by this 

court for the amount alleged to be due the plaintiff. 

Upon the question of evidence supporting the clai, of 

damages, it is not clear that the sum of $640.00 paid by the 

tenant for the period of its lease with the defendant establishes 

such damages as would support the claim of the plaintiff. This 

amount ae a monthly rental paid under a lease to begin May 1, 

1935, and continue for five years, is not a proper basis upon 

which the court may assess plaintiffe' damages. 

This evidence is not proper for the reason that the 

amount of damages is for the reasonable rental value of the 

premises during the remainder of the period of the leasehold. 

There being a leck of competent evidence in the 

record on the auestion of damages, and in view of our expression 

regarding the merite of this controversy, the judgment is 

reversed and the cause is remanded, 

REVERSED AND REMANDED, 

DENIS K, SULLIVAN, P. J. AND 
HALL, J. CONCUR, 
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RIDGEWOOD CEMETERY COMPANY, a APE 

sorporation, i on 

Appellee, PERIOR {COURT 
Ve 

CHRISTINA PEARSOL, GOOK COUNTY. 

Appellant. 29 0 Toy 6 Q rae 

MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE CouRT. 

The plaintiff, Ridgewood Cemetery Company, an Illinois 

Corporation, filed its bill of complaint in equity agsinst Christina 

Pearson, defendant, The cause was heard before the court and resulted 

in a decree finding that the facts slleged in the bill of complaint 

were true and granting to the plaintiff the relief prayed for in its 

bill, from which decree the defendant appeals. 

The decree finds that on April 25, 1924, the plaintiff 

agreed to sell and the defendant agreed to buy Lots 124 and 130 in 

Section 3 of the cemetery grounds owned by the plaintiff and located 

in Cook County, Illinois; that the contract covering the sale provided, 

among other things: "These lots are sold with the gusrantee they 

will double in value in twenty-four months or this contract is null 

and void and all moneys refunded;" that thereafter plaintiff conveyed 

said lots to the defendant by deeds; that on October 4, 1928, 

defendant brought suit in the Municipal Oourt of Chicego against the 

plaintiff, which was an action for a refund of the purchase price 

paid for said lots, and in which suit it was alleged that the lots 

head failed te double in value in twanty-four months; that the trial 

of the cause in the Municipal Court which was had before the court 

without a jury, resulted in a judgment against the plaintiff herein 

for $2,200, which judgment plaintiff (who wes defendant in that action) 

appealed to the Appellate Court of Illinois, First District; that 

the latter court, om said appeal, reversed the aforesaid judgment of 

the Municipal Court, and entered judgment against the plaintiff herein 
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for $1,145, and costs expended in the Municipal Court, and entered 

judgment against defendant for costs expended by the plaintiff in 

the Appellate Court, both of which judgments in the said Appellate 

Court were thereafter duly satisfied and discharged, all as alleged 

in the bill of complaint herein, by virtue of which the Superior 

Court finds that the agreement to sell, and the conveyance of said 

lots pursuant thereto to the defendant, became and are wholly null 

and void, and that plaintiff is entitled to the relief prayed for in 

its bill of complaint herein, 

The decree further provides that Christina Pearson, 

defendant, be and is enjoined from selling, conveying or otherwise 

disposing of thé two cemetery lots in question, and that the contract 

of April 25, 1924, between the plaintiff and the defendant respecting 

said lots, and the deeds of conveyance from the plaintiff to the 

defendant, conveying the same, are declared wholly null and void; 

that title to the lots is deemed to be vested in Ridgewood Cemetery 

Company, plaintiff, to whom Christina Pearson, defendant, is 

ordered and commanded to execute and deliver s formal instrument of 

conveyance and quit claim covering the lots. 

This decree is supported by an oral stipulation by the 

parties in open court substantially as follows; 

That the judgment entered by the Appellate Court of 

Illinois, First District, in Case No» 33485, was fully paid by 

Ridgewood Gemetery Company to Christina Pearson before the filing of 

the bill of complaint in this csuse; 

That any demand by Ridgewood Cemetery Company upon 

Christina Pearson for the return of the cemetery lots in question, 

after the rendering of the judgment and opinion of the Appellate 

Court in Case No». 33485, would be unavailing and that any such demand 

would be refused by her, regardjess of the fact thet the Cemtery 

Sompany had paid to her the amount of money referred to in the opinion 
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and judgment of the Appellate Court rendered in that case; 

That the opinion and judgment of the Appellate Court of 

Iliinois, are fully and correctly set forth in the bill of complaint, 

and are the pom opinion and judgment referred to by Christina 

Pearson in her answer filed in this cause, and relied upon by her 

ag a defense in these proceedings. 

In this case of Christi Pearson laintiff) Appelie 

V» Ridgewood Cemetery Company, (Defendant) Appellant, the Appellate 

Court of Illinois in its opinion said; 

"Plaintiff Christina Pearson in her statement of claim, 
filed in the Municipal Court October 4, 1928, charged that on 
April 25, 1924, she entered into a certain contract in writing 
with the defendant for the purchase by her of two cemetery lots 
from the defendant, Ridgewood Cemetery Company, for the sum of 
$1,000.00. The contract was in writing and contained the 
following provision: 

(These lots are sold with the guarantee they will double 
in value in twenty-four months or this contract is null and 
void and all moneys refunded, ! 

From the testimony it appears thet the plaihtiff paid 
the sum of 61,000.00 in full for the lots in question, as 
provided fer in the contract. The last and final installment 
was made in January, 1926, which was less than two years after 
the making of the contract, 

It is insisted on behalf of the defendant that, by 
aceepting her deed in full, she waived any rights under the con- 
tract. Defendant argues that, in order that plaintiff might be 
able te maintain an action under the contract, she should allege 
and prove rescission and notice to defendant within a reasonable 
time after the cause of rescission arose and became known to 
the plaintiff. With this we cannot agree. Moreover, plaintiff 
en duly 5, 1928, offered to return to the defendant the lots in 
guéestion together with the deeds and contracts appertaining 
thereto, which was refused, She could do no more. 

After having made her final payment on her contract, 
she wes entitled, under the terms of the agreement, to wait 
until the expiration of the twenty-four months, And, in fact, 
an election by her to rescind before that time would have been 
premature, Moreover, she was not required to resort to equity 
in order to exercise any right of rescission, but was entitled 
tO maintain an action at law on the contract for breach of 
guaranty. Having a right to an action at law, she could bring 
her action at any time within the statutory period of limitations, 

There was some evidence in the record, as shown by her 
testimony, from which the court could conclude that the lots in 
question had not doubled in value and, as it was a trial before 
the court without a jury, every intendment should be indulged 
in favor of the finding, The judgment entered in the cause, 
however, based on the finding of the court, appesrs to have been 
on the theory that she was entitled to twice the amount of the 
sum paid for the lots, 



s 

{eeso Feat mz berebuer drvod erat tte on? to tmomgbut bne 

to tod Stelloqgs edt 16 taomghut bar nolntco oad deer OOO, 

~talsiquoe to Litd edt at ditret tee ytoerteo Sars: viint ers” Letenstit 

eRiteiad® yd of bervetor teemsbet Bas molaiqo omee ed} Ore bas 

Tod YS nocw bokler baa .sewns aide at belit tewene red wt odereS4 

. gagatheeterg seedt al eametoeb’ 8 as 

atalieges edt cite 

| 
| 

; 
rbiae mokmtao eth’ me” senaie to” rant 

~eislo to tremetete ted ak eéereed hj Sy jtitiabelt tek 
go tedt hegisds ,38el 3 tedoteo tru0d Lag ete ad 1 OLR. an — ee ee 

ee, al: toarénee aiatreo's me apr e* 
eto AF hb $9 owt To ted yd sae rts adv x 

39 mus edt Tot ,yasqmed yrstemed woubit cehabatte ee 
oat benketage bas gadtiow ra oom ow fooxing0. oa 3008 

‘plduob iliw yedt seinen edt. Ath ghter lg ejol sue 92 i 
‘hae lon ey foartao0 ehie <9 ed trom twot-yiaerst a Fates ved 

ebebaytet eysaom Lis agai 

Ae Stee tc Pe tt (at 
rite rat id dace dl Gen a ide caeer ‘aia ‘ea ae 

yd otedt tnebasteb od? bo ust D ree a ME ozo. 
“HOD ‘eile sober adds ic bey beviaw ko ia at boat, ide a's 
od dfgim ttitnisly tedt tehro mk ted 

ogeifs bivode sde ,fostines sit ca, pe “at tal ot ye 
eidenoaset « aldtiw perp: pall ton x bas ‘Molealoset evorg bas 

od aword @usoed bas saote mo peet to a a 
ttitaisiq ,revestoM’ .eetge dongs ow eidt dtr”. isitth eg : 
mi etoet ede tashasted edt of beige SM at Wea AL 9S, Viet mo 

gaintstreqga ypmyw fe on b ; em  nokteonio 
ates of 00 * 9% 2aW 

jfoatines red ao tnemyso Lentt Pirin “taba bate ‘ark orang bad 

ToT ree ~~ 

a ha 

gia 

= er, 

Wy 

i 
} 

éiew ot ,taemostss odt to amiot yl sey s 
“~ o¢ost af bad  iateod suot-ystaswt edt To ab tigre oc? Ebay Hh 

aeed eved biuow emit tad¢ exroted. Aatgaas of 398 i tl ashi 
yttupe ot ¢roeet ot betinoet fod eaw oie e 
beltitme asw tud.,.cotesioset to 7, abro a 

to doserd tot ar ne sagen foie: Jat i wa" # ged: sa of © -e 
tad bives ofa wal .ts soltos ™ 

anetatieit to boiteq ere aa 196 waliche eats an Pa of 

tod yd swede es ,broosr edt af .6on @ nsw ated 

at etof odt ted? Shufonoo bLvoo ag oat dokew 
_etoted Isint 2 anw tl 8s bas oy 

boginbal ed bivode tnrombaetn wg 2 veut 8 Dasgeah fom be aatt 

F 3 ‘ 

esuao edt ai hovedne dgemgbyt edt. et oat to gpd wae, | 
wood eved ot els gitvoo edt To ge: tt t ion Be beesd ,.t 

edt to twoms edt eolwt ot ‘best time BAN ode dade yroodst aia 0. 08, 
astol edt rot bhaq awe 



From a reading of the guarantee, it appears that she 
would be entitled only to the return of her money, together 
with such interest as may have accrued thereon from the date 
of the final payment until the entry of judgment, The state=- 
ment of claim filed in the cause charges that the defendant 
refused to refund the money paid by plaintiff and there is 
nothing contained in said statement demanding more than that 
amount in damages. 

A proper judgment in said cause would be for $1,145.00, 
same being for principal and interest at the rate of five per 
cent to date. The judgment of the Municipal Court is reversed 
and judgment entered here for the plaintiff for $1,145.00," 

In the instant case the plaintiff contends that before 

the defendant, Christina Pearson, filed her action in the Municipal 

Court case, Miss Pearson demanded only a refund of the purchase 

price of the lots, and at the trial of that action she again 

tendered the lots so that she might recover judgment; that having 

recovered judgment in the Appellate Court in the appeal taken from 

the Municipal Court's decision, she held the deeds only as security 

for the payment of the same, and the judgment being paid she now 

holds the deeds in trust for the Cemetery Company. 

To this contention the defendant argues that before 

instituting her suit in the Municipal Court of Chicago, and during 

the course of the trial of that action, she tendered to the plain- 

tiff the cemetery lots in question, together with the contract and 

deeds covering the same, but the plaintiff refused to accept them, 

and that her action in the Municipal Court was an action for damages 

for the Cemetery Company's breach of the "guarantee" provision in 

its contract with the plaintiff and this provision of the contract 

did not become merged in the deeds whieh she had accepted; that by 

this action the plaintiff seeks to ferce Miss Pearson to reconvey 

the lots to the Cemetery Company and to relitigate questions already 

judicially determined; and that therefore this decree is erroneous 

and should be reversed, 

In the discussion of the merits of this appeal wherein 

the defendant was paid the amount of the judgment entered in the 

Appellate Court for $1,145 recovered under the terms of a written 
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contract which provided that "These lots are sold with the guarantee 

they will double in value in twenty-four months or this contract is 

null and void and all moneys refunded", the rule of law applicable in 

a case of this character wherein the defendant contends that she 

is entitled to both the money recovered and the lots themselves, is 

stated in the case of Osgood v. Skinner, 211 Ill. 229, 

"The rule of this court has been that the vendor may elect to 
gue for damages or to treat the property as the property of 
the vendee, notwithstanding a refusal to accept it, and sue 
upon the gontract for the whole contract price, * * * In 
Ames v. Moir, 180 Ill. 582, it was held that the vendor has 
three remedies; First, to store the goods for the vendee, give 
notice that he has done so and recover the full contract price; 
second, to keep the goods and recover the excess of the contract 
price over and above thé market price of the goods at the time 
and place of delivery; and third, to sell the goods at a fair 
price and recover from the vendee the loss if the goods fail 
to bring the contract price." 

While the language indicates that this rule is applicable 

to the vendor in that case, it is equally applicable to the vendee 

in the instant case. The question here is which one of the three 

remedies did the defendant exercise when she sued the plaintiff to 

recover the contract price of the cemetery lots. 

In the opinion incorporated in the plesdings in this 

matter wherein Christina Pearson was plaintiff and the Ridgewood 

Cemetery Company was the defendant, the Appellate Sourt in its opinion 

said; 
“From a reading of the guarantee, it appears that she 

would be entitled only to the return of her money, together 
with such interest as may have accrued thereon from the date 
of the final payment until the entry of judgment. The state- 
ment of claim filed in the cause charges that the defendant 
refused to refund the money paid by plaintiff end there is 
nothing contained in said statement demanding more than that 
amount in damages," 

Referring to the above quoted opinion in which the Appellate 

Court passed upon the suit for moneys paid by the defendent in the 

instant case, it is apparent from the text the court considered that 

the action filed by the defendant (the plaintiff in that suit) was 

to recover the amount of money paid under the terms of the contract, 

and from the contract itself it would appear that in the event. the 
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cemetery lots did not double in value in 24 months, the purchaser 

of the lets could recover, and then the contract would be null 

and vobde 

It is evident that defendant's suit in the first instance 

was to recover the amount paid under the contract for the purchase 

of the lots she received, and not as she now contends to retain 

the lots end to recover damages claimed to have been suffered in 

excess of the contract price for the property. This we believe 

was the opinion of the Appellate Court when it stated as we have 

quoted above, that the defendant was entitied only to the return 

of the money she paid for the lots. It would seem only eauitable 

and just that she receive the amount paid for the lots under the 

terms of the contract and that she should return the lots to the 

Gemetery Company by proper conveyance, 

As far as we can determine from the entire record, it 

was never the intention of the parties that the defendant was to 

retain the lots and also receive the amount paid for the purchase 

thereof. 

. Under the circumstances as we view them and in compliance 

with the views of the Appellate Gourt as expressed in its opinion, 

we believe the court in the instant case was justified in finding 

that the plaintiff was entitled to the relief prayed for in its 

bill of complaint, The decree of the court is accordingly affirmed, 

DECREE AFFIRMEDs 

DENIS E. SULLIVAN, P.J, AND HALL, J. CONCUR, 
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CATHERINE SIEDLINSKI, Administratrix 
of the Estate of Andrew Siedlinski, 
deceased, 

(Plaintiff) Appellant, 

Ve 

OF CHICAGO, 
METROPOLITAN LIFE INSURANCE COMPANY, 
& corporation, 

(Defendant) Appellee. Ps 9 0 Toa. G§ 0 ? 

MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This action was brought in the Municipal Court of Chicago 

by the plaintiff upon an insurance policy issued by the defendant 

and delivered to the insured, Andrew Siedlinski, now deceased, 

wherein the plaintiff as Administratrix of the Estate of Andrew 

Siedlinski, deceased, sought to recover from the defendant insurance 

company the sum of $570, which was due and payable upon the death 

of the insured, 

The hearing was had before the court without a jury and 

resulted in a finding of the issues and judgment for the defendant, 

from which this appeal is taken, 

On December 5, 1933, the insured made a written applica— 

tion to the defendant for a policy of insurance, This application 

was written by Philip Fisher, an agent of the defendant, and signed 

by the applicant by his mark, he being unable to write English, 

The defense of the defendant is based upon conditions 

contained in the policy as follows: "(1) If the insured is not alive 

or is not in sound health on the date of the policy; or if (2) before 

said date has been rejected for insurance, or has, within two years 

before the date of the poliey, been attended by a physician for any 

serious disease or complaint, unless the same has been specifically 

| waived by a waiver signed by the secretary of the company, the 

company may declare the policy void, etc," 

The issue is, did the insured in the application for 
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insurance wrongfully answer the questions contained in the applica=- 

tion? 
The facts are that 2 Mm.Fisher, agent of the insurance 

company, inserted in the questionnaire the wrong replies by applicant. 

Two answers are questioned by the defendant; one, that he has never 

been under treatment in any clinic, dispensary, hospital or asylum; 

nor been an inmate of any almshouse or other institution; and two, 

that he had not been under the care of any physician within three 

years, (when exceptions are stated, give names of doctors, dates 

of attendance and illness) and that he had stated all exceptions 

and evefy case when he had consulted or received treatment from a 

doctor at his office or elsewhere, 

Now then, as to the facts in the record, In 1930, Andrew 

Siedlinski was attacked in his home and shot by a burglar, and as 

a result was wounded and received treatment by a doctor, after which 

he was a patient in a hospital for a period of two weeks, This 

same agent for the insurance company had knowledge and admitted 

he knew that the applicant was shot by a burglar, and, in fact, 

inquired about his health, but the defense is that the agent did not 

know that the applicant was treated in a hospital for this wound and 

therefore the applicant did not truthfully answer the question, It 

is hard to believe that the agent would fill in an untruthful 

answer when he knew the facts, He worked for the defendant company, 

in which the applicant had other policies of insurance, and perhaps 

this agent had an interest in commissions for the issuance of this 

policy, It is also hatd to believe the agent when we consider the 

defense is also based upon an infected toe of the insured, which 

was treated by a doctor, The application is dated December 5, 1933, 

The evidence is silent as to when the toe became infected from 

which the applicant died, 

The evidence does not aid the court upon the question of 
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whether the deceased in his lifetime did not truthfully answer the 

quéstions put to him by the agent of the company, This agent, 

however, did exhibit an utter lack of fairness in his attitude in 

preparing the application, 

For the reasons stated in this opinion the judgment is 

reversed and judgment entered here for the plaintiff in the sum 

of $570, with interest thereon at the rate of five per cent per 

annum from May 22, 1934, the dete of the death of the insured, 

JUDGMENT REVERSED AND JUDGMENT HERE, 

DENIS E. SULLIVAN, P.J. AND HALL, J. CONCUR, 
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JACOB STANGLE, ) 

(Plaintiff) Appellee, 

Ve 

THOMAS MUSCATO, B. Me PATTON, et als, SUPERIOR COURT 

Defendants below, 

On Appeal of Be Me PATTON, 

Appellant, 2 9 O"T “A. 6 0 ral 

MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

The defendant appeals from an order entered on May 8, 1936, 

making the temporary injunotions entered against her on March 19, 

1934 and October 25, 1934, permanent and denying defendant leave to 

file petitions to vacate the injunctional orders, 

The original action in this case was based on the fore- 

Closure of a trust deed securing the payment of a note for the sum 

of $4,000 by the conveyance to the trustee named of the property 

located at 6822 South Wood Street, Chicago Illinois, A decree of 

foreclosure was entered on December 19, 1932, The sale of the 

premises was had on January 13, 1933, and the Report of Sale and 

Distribution by the Master in Chancery was approved by order of 

Court on January 25, 1933, The period allowed for redemption expired 

on April 14, 1934. 

It also appears that on Merch 19, 1934, a temporary 

injunctional order wes entered by the court restraining end enjoining 

Be M, Patton, one of the defendants here on appeal, from proceeding 

with a certain Forcible Entry and Detainer suit then pending in the 

Municipal Court of Chicago. 

It also appears from the order appealed from that on 

October 25, 1934, there was entered by the court a further temporary 

restraining order enjoining B. M, Patton from prosecuting er proceed= 

ing further with a certain case pending in the Superior Court of 
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Cook County, entitled B. M. Potton ve Jacob Stangle, et al. 

it further appears from the same order thst the court 

denied the motion of this defendant for leave to file a petition 

to vacate the temporary orders entered o» March 19, 1934, and 

October 25, 1954, The motion having been denied, the court entered 

an order that the temporary injunctional orders entered on those 

dates be made permanent. 

The court in the original proceeding entered a final 

decree of foreclosure and sale, and thereafter a sale of the 

property under the terms of the decree w2s had and approved 

by the court, and as we have stated, frown the facts appearing 

in the order, the period of redemption in this foreclosure pro- 

ceeding expired on April 14, 1934, 

It does not avpesr that the court reserved juris-—- 

diction for any purpose; that when the Report and Distribu- 

tion provided for in the foreclosure decree was approved, 

the court's jurisdiction was at an end, The court in enter- 

ing the order appesled from was without jurisdiction to enter 

such order making he temporary injunctional orders of 

March 19, 1934, and October 25, 1954, permanent. 

For the ressons stated in this opinion, the order is 

reversede 

ORDER REVERSED, 

HALL, J, CONCURS 
DENIS E, SULLIVAN, P, J. NOT PARTICIPATING, 
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JOHN Je ZAHNLER, 
Appellant, 

Ve APPEAL FROM CIRCULT COURT, 

CHICAGO DAILY NEWS, TiCey CO COUNTY. 
a corpora ue 

| 2 9 0 I.A. 6 0) 8 
MRe PRESIDING JUSTICE SULLIVAN : 
DELIVERED THE OPINION OF THE COURTs 

This action was brought by Jom J. Zahnler, plaintiff, 

to recover damages for an alleged libel published by defendant. 

The fifth paragraph of plaintiff's complaint is as follows: 

“That on or about the Sth day of Novenibery, As De 1934, 
the defendant herein, maliciously composed and caused to be 
published an article of and concerning the plaintiff in its 
newspaper called the Chicago Daily News, which said newspaper 
was and is published and circulated in the City of Chicago, 
throughout Cook County and throughout the State of Illinois 
and other places; that said newspaper has a large circulation 
and articles published therein are widely read among the people 
where said newspaper is circulated, many of whom were freinds, 
neighbors, business associates and acquaintances of the plaintiff; 
that said article was false and defamatory and was derogatory to 
the good name and reputation of this plaintiff and held him up to 
the scorn of his fellow citizens; that said article so published 
was of a libelovs and scandalous nature and is in words as follows? 

"tSEIZED IN INSULL THREAT 

“tOne man was seized and a second man escaped after Louis 
Callahan, a United States courthouse guard, heard the two making 
threats against Samuel Insull in the corridor outside Judge 
Wilkerson's courtroom today. 

"tThe man seized was Jacob John Zahner, 440 South Clark 
epson ts who asserted he had lost $4,000 in Insull stock transac~ 
tionse 

“'Callahen, the guard, said he overheard Zeahner and a 
second man talking « that Zahner said to the second man: Sam 
Insull will pass within ten feet of you here and you can do what 
you wmt to him. The guard grabbed Zahner and the second man 
fled down a stair. Zahner told the guard that the second man 
Was named Petosky and that he had lost $100,000 in Insull stock 
transactionse 
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"!'2ahner was searched, but no weapons were found on 
him and he was released with a warning to stay out of the 
eourthouse. He denies making any threats, asserting that 
Petosky was the one who made the threats.'" 

The complaint then alleges: 

“@. That on the same date, to-wit, on or about the 5th 
day of November, Ae De 1954, the said defendant caused to be 
published in its newspaper, a libelous and scandalous picture 
of the plaintiff, which said picture tended to and had the 
effect of holding the plaintiff up to the scorn and criticiam 
of his friends, business asscciates, acquaintances and fellow 
citizens with whom he had theretofore been in geod repute. 

"7. That a copy of said libelous and scandalous 
picture of the plaintiff is hereto attached and made a part 
hereof:" (Then follewed a photostatic cepy of plaintiff's 
picture te&en with the courthouse guard end an assistant custe- 
dian of the Federal building with the wording "SEIZED AT INSULL 
TRIAL” above it and uwaderneath its lower margin the following: 
"Louis Callahan (left), United States courthouse guard, who 
seized Jacob Zahner (center) after overhearing conversation in 
which Samuel Insull was threatened outside the courtroom in 
which Insull is on trial. Gahner, who asserted he had lost 
$4,009 in Insull stock transactions, was talking with a man 
named Petosky, allegedly a °190,000 loser in the Insull crash, 
who fled when Callahan approached. ‘Zahmer was released when he 
claimed Petosky made the threats. Leo Cillman, assistant custo- 
dian of the Federal building, is assisting with the questioning.") 

"8. Plaintiff further alleges that by reason of the 
malicious publication and circulation of the ssid article and 
ploture it had the effect of impairing and destroying the con- 
fidenee of the public and particularly the business assoclates, 
friends and acquaintances of the plaintiff in hie integrity, and 
has resulted in a loss of business; that as a result of the pub- 
dication and circulation of said article and picture, people with 
whom he has dome business now refuse to have any business deal- 
ings with him or to recognize him as a reputable business manj 
that by remnson whereof, he is being and will continue to be 
deprived of large profits and gains which he otherwise wuld 
heave enjoyed and received." 

been 
No inducements or innuendos having /set forth in the con- 

plaint, the alleged libel must be considered as a whole and 

exactly 2s published. Considering the entire article, in our 

Opinion, the language used would not induce readers thereof 

reascaably to believe that a crime or wrong had been committed 

by plaintiff. The article itself exculpates him from implication 

of erime and it cannot fairly be said that it impesched his hor sty, 

integrity end reputation, since his word was believed and he was re- 

Leased on his own statement. Ho case has been cited and a diligent 

search has failed to reveal one where a publication in any respect 
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similar to that involved here has been held to be libelous. In 

so far as we have been able to ascertain, the mere truthful 

recounting by a newspaper of the facts in connection with the 

seizure or arrest of a suspected person has never been held to 

constitute libel, particularly where the publication includes 

the fact of the exoneration on his ow statement of the person 

seized or the fact of the innocence of the party arrested. 

Plaintiff insists, however, that his complaint stated a 

good cause of action and that the trial court erred in not requir- 

ing defendant to answer ite In answer to this contention it is 

necessary only to say that the truth, which is a sufficient de- 

fense in this state to a civil action for libel (Tilton ve Maley, 

186 Tlls Appe 507; Siegel ve Thompson, 131 Ille Appe 164) need 

not be pleaded as a defense where the complaint shows on its faee 

that to be true, which would be a good defense on a plea of justifi~ 

cation (Newell on Slander and Libel (4th eds) pe 6203 Rollins ve 

Louisville Times Coe, (Ky.) 90 Se We 10813 Rein ve Sun Printing 

and Publishing Ass'n, 196 Appe Dive 873, 188 Ne Ye Suppe $083 

Chesepeake & Ohio Rye ve SWartz, 115 Vae 723) 80 Se Be 568)3 and 

a fact plainly inferable from the allegations of a pleading is, as 

against the pleader, of equal effect on a motion to strike, as 

though expressly stated. (Moore ve Hast Tennessee Tele Coe, 142 

Feds 965+) 

While the fifth paragraph of the complaint includes a 

general charge that the alleged libelous article therein set forth 

was false and defamatory, it does not ayer wherein it was false, 

and it will be noted as to plaintiff's picture, and the printed 

matter both under and over same as set forth in paragraph seventh 

ef the complaint, that it was not charged that either the pisture 

or the statements so printed or any of them were false. That the 
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picture published was a picture of plaintiff is admitted in 

paragraph sixth of the complaint. It clearly appears that the 

stery contained in the statements below the picture is sub- 

stentially that related in the news article, and the failure of 

plaintiff to allege that said statements were false must be cone 

sidered as a tacit admission that they were truee Indeed, the 

statement made in defendant's brief that “plaintiffts counsel ex- 

pressly so admitted in the lower court’ is permitted to ¢o un- 

challengede The occurrence is stated slightly differently in the 

statements under the picture, but, we think, not in any material 

respect. It Was,in substance, that Zahnler was seized by a federal 

officer at the Insull trials that he was seized for questioning; 

that he was questionedj that he answered that Petosky made the 

threats; and that plaintiff's answer resulted in his release. Plain- 

tifits complaint was verified and he did not charge that the sub- 

stance of the story as published under the picture was falsee 

Defendant's right to publish what actually happened on 

the occasion in question is clearly established and it thus appear- 

ing from plaintiff's complaint that the statements published con- 

cerning Zahnierts seizure and questioning were true in fact, said 

complaint wes vulnerable to the motion to strike. In Rollins v. 

Louisville Times Coe, supra, where a demurrer was sustained under 

almost similar circumstances, the court said at pe 10833 

"Ordinarily the truth of an alleged libel must be pleaded 
as a defense; but that rule can only apply when there is « necessity 
for such a plea. If the petition shows that to be true which would 
be a good defense on plea, the latter becomes unnecessary, and a 
demurrer exposes the infirmity of the petition. Mo one can be 
eds complain in a civil action that the truth was published 
8 e 

The pleadings and facts in the instant case are very similar 

to fhose iu Rein ve Sun Printing and Publishing Asstn, supray where 

the New York Sun published an article stating that the plaintiff 

therein was “arrested on a charge of dealing in stolen securities" 
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and the complaint contained a general allegation in the usual 

language employed in actions for libel that "said article was 

a false, defamatory, scandalous and malicious libel upon plain- 

tiff aad his reputation," but in other paragraphs of the complaint 

the plaintiff failed to make specific denials of the arrest. In 

that case in affirming the order of the trial court which sustained 

@ demurrer to the complaint on the ground that it showed on its 

face that the fact of arrest was true, and that, therefore, there 

had not been a libel, the court said at ppe 609, 610: 

"It will be noted that the sixth paragraph of the com- 
plaint in which the article is set forth at length, does not 
state that the article is false and libelous, but simply sets 
forth the matter without characterizing it. If the complaint 
had set forth plainly and unmistakably that the statement that 
Plaintiff had been arrested was false and untrue, I should be 
ef the opinion that a good cause of action had been stated 
herein; but, if plaintiff in foct had been arrested, there was 
no libel in se stating, and therefore, in my opinion, it was 
necessary that there shculd be an unmistakable denial of the 
charge that in fect he had been put under arrest. 

"I am of the opinion that the cighth paragraph quoted 
$0 Qualified the statement in the seventh paragraph that it 
does not amount to a denial of the fact that plaintiff had been 
actually arrested. As — read these two paragraphs in connection 
With the sixth paragraph of the complaint, the complaint avers 
no more than that the article is false, in that it charges that 
plaintiff had been arrested and charged with criminally receiving 
stolen property and with participation in a criminal conspiracy, 
and that the plaintiff was an untrustworthy man. This innuendo, 
it seems to me, is absolutely unwarranted by the article itself, 
which makes no such charge. the contrary, it shows that both 
Cowl and the plaintiff were innocent and the victims of a plot 
on the part of criminals. Under the terms of this pleading, the 
plaintiff might well in fact have been arrested, and the article 
therefore in that respect be truee 

‘Wer can I escape the conviction that the very quelified 
and unsatisfactory terms in which the denial is couched are in- 
tended to be solely a denial of the fact that plaintiff had been 
arrested on a charge of criminally receiving stolen property and 
with participation in « criminal conspiracy, and are not intended 
to deny the fact that plaintiff had been arrested upon some 
chargé, even though later discovered to be unfounded. It would te 
very easy to have denied that plaintiff ever was in fact arrested, 
as set forth in the article, if such was the resl situation. T 
believe that where there is no allegation that the whole article 
is false snd untrue, but specific portions 2re picked out as being 
false, the denial of the truth of such specified statements 
should be plain and explicit. 

*Ia my opinion, therefore, as the sole ground upon which 
Plaintiff could have charged that he Was libeled was that he was 
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said to have been arrested, when in fact he Was not, and as the 

complaint is not fairly susceptible of the construction that 

plaintiff was not in fact arrested as stated, the order appealed 
from should be affirmed.* 

Since the essential facts of the publication in the case 

at bar are admitted to be true upon the face of plaintiffts 

complaint, we are of the opinion that seid compleint wes properly 

stricken by the trial court. 

For the reasons stated herein the judgment of the 

Circuit court is affirmed. 

AFF IRMEDe 

Frii end and scanlany, JJe, concurs 
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IN RE ESTATE OF JAMES HUMPHREY, 
deceasede 

| 
ANTOINSTTE HUMPHREY, | APPEAL FROM CIRCULT 

Appellees COURT, COOK COUNTY. 

Va oy 

JOHN Re HUMPHREY, administrator, Pe g 0 ae 6 4) rs) 
ware Appellant. i: 

MRe PRESIDING JUSTICE SULLIVAN 
DELIVERED THE OPINION OF THE COURT. 

This case involves a claim for $6,500 filed by Antoinette 

Humphrey against the estate of James Humphrey, deceased, which 

was allowed to the extent of $2,028 in a judgment entered by the 

Probate court upon the verdict of a jury finding the issues in 

favor of claimant and assessing her damages in that sum. John Re 

Humphrey, as administrator with the will annexed of the estate of 

James Humphrey, perfected an appeal to the Circuit court where 

claimant appeared April 4, 1935, and filed a demand for a trial 

by jurye November 22, 19355 a verdict was returned in claimant's 

favor assessing her damages at %5,000, and December 24, 1935» after 

defendant's motionsfor a new trial and in arrest of judgment were 

overruled, judgment was entered by the Circuit court upon the ver- 

dict for said amount to be paid in due course of administration 

out of the assets of the estate. ‘This appeal followed. 

James uaphereys a bachelor, died May 26) 1932, and Februs y 

16, 1933, the aforesaid Antoinette Humphrey, wife of Albert Humphrey » 
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a brother of deeedent, filed her claim in the Probate court, as 

follows s 

“For That Whereas, the decedent herein, James Humphrey 
did,on, te-wit, April 5, 1923, purchase certain real estate in 
the City of Chicago known as, to-wit, 8333 Drexel Avenue, and 
being possessed thereof did then and there request the plaintiff 
and her husband to live with him, said decedent, and did promise 
the claimant herein that if she would attend to the houscheld 
duties in said house and do the laundry work of James Humphrey 
and also advance and contribute toward the purchase price of said 
premises the sum of ONE THOUSAND ($1,000) Dollars, that the said 
real estate and improvements would be left to or would be the 
property of her, said Antoinette Humphrey, at his death if she 
survived him and that his will would so provides that said claimamt 
has in all things performed all things as requested by said James 
Humphrey and resided in said premises until the death of said James 
Humphrey but that said James Humphrey failed to comply with his 
aforesaid promises and to repay said sum of One Thousand ($1,000) 
Dollars so advanced by claimant to her damage in the sum of Bixty- 
Pive Hundred Dollars (6,500) and said decedent is also indebted to 
the claimant herein for a like sum for work and labor and for moneys 
advanced by her for the use of said decedent." 

Decedent left a last will and testament dated May 24, 1927, 

in which he devised "real estate owned by me *** at 8333 Drexel 

Avenue," Chicago, to his brother John R. Humphrey, who was to “use 

said property for the benefit of our mother during her lifetime." 

His mother having died in 1928, such personal property as James 

Humphrey died possessed of, which will only be inconsequential in 

amount after payment of funeral bill, costs of administration, 

attorney's fees and allowed claims other than that involwed here, 

descended in equal shares to his three brothers, Albert Humphrey, 

Robert W. Humphrey and John Ro Humphrey, and his two sisters, 

Catherine Hawk and Youzealla Fitzgeralds 

While the evidence is in conflict as to some of the facts, 

it is undisputed that decedent made his home with his brother Albert, 

the latter's wife Antoinette and their family from 1913 until 

dune ly 1931, with the exception of two years when he lived with 

his brether John Re Humphrey and his mother; that in April, 1923, 

the property at 8333 Drexel avenue, improved with a bungalow; was 

purchased in the name of decedent and title thereto conveyed and 
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@ guarantee policy covering same issued to hims that in May, 1°23; 

Gecedent moved into said premises with his brother Albert and his 

family and thet Albert paid no rent as long as James Humphrey con- 

tinued to live with him; that the heaith of decedent began to fail 

and his condition became such that he was forced to retire from his 

employment with the Lllinois Central Kailroad September 1, 1925, 

after which time he reccived a monthly pension of $83-37 from that 

company; that he also received %16 and later *14 monthly rental for 

the two-car garage he erected in 1927 on the aforesaid premises, as 

well as a $3 monthly benefit up to January 1, 1930, from a lodge 

he belonged to; that the cause of his retirement from his position 

with the Illinois Central Railroad was his afflication with Parkin- 

son's disease [paralysis agitans], which became progressively worse 

until finally he lost practically all use of his hands and legs and 

became an incurable, helpless invalid; that in 1927 or 1928, because 

of his condition, he had his savings bank account in the Cottage 

Grove State Bank changed to a joint account in his name and his 

brother Albert's, so that the latter might make deposits and with- 

drawals when necessary in behalf of decedent; that in the latter 

part of 1929, James Humphrey desired that his bank account be trans- 

ferred to a larger bank and Albert Humphrey withdrew the $2,518+45 

balance then in the account st the Cottage Grove State Bank; that 

February 8, 1930, Albert Humphrey deposited %2,000 of that amount 

in a savings account in the Continental-Illinois Bank & Trust 

Company, which he opened in his name; that several months later 

Albert Humphrey changed seid account to a joint account by having 

the nene of decedent added thereto; that James Humphrey was removed 

by Jom E. Humphrey from his home at 8333 Drexel avenue to the Home 

for Incurables June 1, 1931; that from the inception of his illness 

uniil such removal Antoinette Humphrey, besides caring for her home 
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and husband and five children waited on and took care of decedent; 

that in addition to not being required to pay rent for the occupancy 

of the Drexel avenue premises by their femily, either Albert or 

Antoinette Humphrey received the %83.33 monthly pension of decedent, 

as well as the monthly garage rent, amounting at first to $16 and 

later to $14, for a considerable period prior to June 1, 19513; that 

certain payments were made out of same in decedent's behalf; that 

after James Humphrey's removal to the Home for Incurables a bill was 

filed in his behalf in the Circuit court for an accounting and injunc- 

tion against Albert Humphrey and the Continental-Illinois Bank and 

Trust Company, which alleged inter alia the refusel of Albert Humphrey 

to turn over decedent's bank book to him and prayed that the joint 

savings account in said bank be turned over to James Humphrey, that 

Albert Humphrey should be ordered to account for the funds withdram 

from said account end that he be restrained from making any further 

withdrawals from same; that thereupon Albert Humphrey retained the 

law firm of Leesman and Roemer, which filed his appearance in that 

cause; that Albert Humphrey end his attorney, Irwin W. Roemer, met 

at the Home for Incurables in August, 1931, with John R. Humphrey 

and A» Ws Glaskay, attorney for James Humphrey, in the room occupied 

by the latter, who was then confined to his bed, and discussed the 

pending proceeding and the differenees of the parties involved therein; 

thet as a result of that mecting the parties agreed to adjust the 

matters in controversy between themj that Albert and Antoinette Humph- 

rey, who had continued to occupy the premises on Drexel avenue without 

paying rent therefor sinee James Humphrey's removal to the Home for 

Incurables June 1, 1931, then went to the office of Mr. Roemer, who, 

after a full discussion with them of the entire situation, drew up 

@ written agreement, which Albert Humphrey signed; and that said agree- 

ment with the signatures attached thereto was as followss 
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“THTS AGREUMENT, Made this 25th day of August Ae Te 1931, 
between JAMES fPHREY, of Chicago, Iilinois, of the first part, 
and ALBERT HUMPHREY, of Chicago, Illinois, of the second party 
VITNESSETH: 

"That the said JAMES HUMPHREY, for the consideration here~- 
inafter mentioned, agrees to permit ALBUNT HUMPHREY, with hic family 
to reside in his premises known and escribed as Noe 8333 Drexel 
Avenue, Chicago, Illinois, during the life time of the party of the 
first part JAMES HUMPHREY, without paying any rent for the use of 
same. In consideration whereof, the said ALBERS HUMPHRLY hereby 
agrees to deliver to the party of the first part deposit book No. 
$2090 issued by the Continental Lllinois Bank & Trust Company stand- 
ing in the savings account, in the joint names of the party of the 
firet part and the party of the second part and a waiver or release 
or withdrawal slip duly executed of any rights, or claim to the 
funds shown on deposit represented by said deposit book Noe 320903 
50 45 to place the full title to said funds in the party of the 
first part es the same ie the sole property of the party of the 
first parte 

"That the party of the second part further agrees to 
deliver all rents to be collected by him from tenants occupying 
the garages in said premises, to the party of the first part. 
Also take care of all necessary decorating and cleaning of said 
premises at his own expense during the term of this agreement. 
And upon the death of the party of the first part, the party of 
the second part shall deliver up possession of said premises te 
the party legally entitled to same and all his rights or claim 
ef every kind and nature shall cease to said premises under the 
terms of this agreemente 

"IT IS YURTHER agreed by the parties hereto that the 
suit entitled JAMES HUMPHREY vs ALBURT HUMPHREY, et ale, pending 
in the Circuit Court of Cook County, Lllinois, case No. B222129, 
shall be dismissed without costs, when the above mentioned funds 
have been transferred to the party of the first part by the party 
of the second parte 

"IT IS FURTHER agreed by the parties hereto that in the 
event the said ALBERT HUMPHREY, party of the second part, fails to 
fully comply with the terms of this agreement, then his right to 
residey with his family, in said premises shall cease and terminates 

“IN WITNESS WHEREOF, we have hereunto set our hands and 
seals the day and year first above writtene 

AIBERY HUMPHREY (Seal) 
Signed, sealed and delivered 
in the presence of 

irwin W. Roemer 
Harold S. Kastengrene" 

Appended to said written agreement was the following instrument and 

the signatures thereto: 

“Chicago, Illinois, 
Ausust 25, 1931. 

We, the undersimed, hereby aclmowledge and agree that 
JAW“ES HUMPHREY is not indebted to the undersigned for any sum of 
money, for his care, support or maintenanee up to the present time. 

ALBERT HUMPHRUY 
ANTOINSTTE HUMPHREY." 

It was also undisputed that the foregoing written agreement 
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ahirtnd by Albert Humphrey and the written ackiewledgment by Abert 

Humphrey and his wife that James Humphrey was not indebted to them 

were forwarded by mail to decedent's attorney August 25, 1931; that 

said agreement was not executed by James Humphrey because the further 

question was raised as to the right of Albert Humphrey and his family 

te occupy the premises without paying rent in the event the property 

Was sold by decedent during his lifetime; that it was mutually ogrsed 

that another contract be executed in lieu of that of August 25, 1931, 

heretofore set forth; that such other contract, drafted by attorney 

Roemer and executed by Albert Humphrey October 1, 1931, wes identical 

with the previous agreement except that it contained the additional 

provision "that in the event the party of the first part desires to 

return to live in his aforesaid premises he may do so *** and if at 

amy time during the term of this Agreement the party of the first 

part shall obtain a purchaser of the same he shall give the party 

ef the second part notice in writing to vacate ond deliver up 

possession of said premises to the party of the first part, but 

Said notice not to be given before the expiration of Twenty-four 

(24) months from this date;" that this contract was signed by 

James Humphrey by his mark, which was witnessed by Attorney Rocmer3 

that a second written acknowledgment that James Humphrey was not 

indebtec to them, which was practically identical in language with 

that attached to the agreement of August 25, 183], was executed 

by Albert and Antoinette Humphrey on September 30, 1931, and appended 

to the written contract executed October 1, 1931, when the latter was 

forwarded by Attorney Roemer to Mr. Glaskay» attorney for James Humph- 

rey, together with the savings deposit book issued by the Continental- 

Tllinsis Bank and Trust Company in the joint mames of Albert and 

James Humphrey; that, notwithstanding the execution of the written 

gontract by himself and James Humphrey on October 1, 1951, ands not- 

withstanding the written acknowledgment by him and his wife nah 
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diiadiacks Was mot indebted to them, Albert Humphrey notified the 

Continental-Illinois Baik and Trust Company in writing October 

%, 1931, net to pay over te James Humphrey the money on deposit in 

the sforesaid joint savings account as shown by the bank savings 

pass beok theretofore delivered to decedent's attorney by Mr. Roemer 

in behalf of said Albert Humphrey, but to let the matter be disposed 

of by the court in the proceeding then pending; that pursuant te 

proper notice, Leeseman end Roemer withdrew as atterneys for Albert 

Humphrey in said proeceding November 14, 1931; chat an order ef de- 

fault was entered therein against Albert Mumphrey for his failure to 

file am answer to the biil of compleint and thereafter a decree was 

entered Sovember 25, 1931, which found that the fund of $1,783 on 

deposit in the joint savings acccumt in the bank was the sole 

property of James Humphrey and ordered the Gontinental-Illinois Bank 

& Trust Company to deliver said fumd on deposit to decedent; that in 

December, 1931, Albert Humohrey and his wife, Antoinette Numphrey, 

arranced to lease the premises at 8333 Drexel avenue from James 

Humehrey from January 1, 1932, at « rental of $20 a month, which 

they peid up to May 1, 1932; and that they continued to ocoupy said 

. premises without paying further rent until they moved out of same 

in December, 1932. James Humphrey having died May 26, 1932» letters 

of administration with the will annexed of his estate were granted to 

John R. Humphrey July 12, 1932, and as heretofore stated Antoinette 

Humphrey's cleim against decedent's estate was filed February 16)19535< 

At the close of glaimani's case when defendant presented a 

motion for a directed verdict in his favor, claimant admitted through 

her counsel her inability to prove the specific contract elleged in 

her statement of claim but insisted upen her right, which the court 

sustained, tor ecover for nursing services rendered deeeased on the 

basis of a quantum merult under the averment in her statement of di sim 
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“for work and laber and for moneys advaneed by her for the use 

of the decedente" 

Defendant contends that the court committed rever sible 

error in giving the following instruction to the jury at claimanht's 

instance? 

"There has been offered in evidence by the administrator 
herein a certain document bearing date September 30) 1931, pur- 
porting to be signed by the claimant herein, Antoinetts Humphreys 
and her husband, wherein it is recited that she has no claim of 
any nature against James Humphrey for board or lodging or otRerwise 
on said date. 

"If you find from the preponderance of the evidenee however 
that at the time of the execution of said document by her there was 
pending in this court a certain suit fer an sccounting between her 
husband and said James Humphrey and also that negotiations were then 
pending between the parties te said suit to settle and compromise 
the same and to adjust their other differences, if any, amicably; 
and if you also find from the preponderance of the evidence that 
Antoinette Humphrey did sign said document with the understanding 
and agreement, if there was such agreement, that the same was not 
to be delivered to James Humphrey or his agents and was not to be 
binding or valid on said Antoinette Humphrey until said suit had 
peen dismissed and said differenees adjusted between the parties 
thereto, and that said document was signed by Antoinette Humphrey 
solely in reliance thereon and in consideration thereof; and if 
you also find from the preponderance of the evidence that said suit 
was not dismissed nor said differences, if any compromised, and 
that said document was not delivered to said James Humphrey by 
said claimant Antoinette Humphrey nor her husband or by any other 
person for him, with her consent or authority; and also that said 
document came inte the hands of James Humphrey or his agents in 
violation of ané contrary to the order and direction, if my, of 
said claimant and her husband snd against their will and consents; 
Then if you so find from the preponderance of the evidence, you are 
instructed that Antoinette Humphrey would not as a matter of law 

‘be barred from a recovery herein by reason of anything in said 
document contained, provided she is otherwise entitled to recover, 
under the evidence and instructions of the courte" 

Where the evidence is conflicting as to some of the material 

facts as it was here, it was particularly important that the instruee 

tions should be accurate and it is elementary that all instructions 

to the jury should be based upon the evidence. (Lyons v. Ryerson & 

Son, 242 Ilico 409-) This instruction was not only misleading and 

confusing but it stated the facts inaccurately and was calculated to 

improperly detract from the evidentiary force of claimant's written 

admission against her interest and to cause a misunderstanding in 

the minds of the jurors as to the weight to be given same. The 

! 



U Bee 

ene oc) 29% 8d Yt Deouavhs eysnom sot bas coded das alxow. 20%"... m 

| s2gC Fe Mett@bsoeh at Yo - 
 ehtle ever hottinupe tases ost tadd ahsed no tnebreted a a 

atitemtato Je yuh qdt of aoiteuxtand gatwoltot ext¢ gaty kg ah ce 

Getattaininhs elt yd eonebtys nl beretto seed acd etedt" 
“tq «i€@Ll .OE tedmoetcoh suned tm mee nisdies s “giovrot 
stiges edt onto t ion 

oe eats oa tae erate rer ery: ak gi Facet ery ys op ee 
esiwiegio so galgbol tp hised sot Ye salquaii, somal AREERS, STvies yee. 

sis 
neyawenl soushivs edt to eonstebsegetg eft mort brit v $x" 
sew overt rod yd dmonaroos Siow to nag or so ont %6 emt Hat ‘ert Ja dade 

a! vod asewited antiavocos aa tol tiga seo 6 ¢too eintt ot 
a wot oon collattiner fed? oats bes yortomml comet biee bite’ Picea: 

? Ae oh bus eftves et dine bise ot seltiteq edt neewied antha 
erees ims tra th essomerstTeh terlfo theft’ $ Od “hire omee 
sams sousbive orl? to eonstehmogeng sai. pol batt oale woy TE ve 

gnibuat acebay ed diiw temroth bie mie Sih yYoudgent” vedinaeay no 
don sgw omce off dad? »inemeetgs Agua aew etods Tk «tment 
ef of fon aaw bra adnege eit «ro pF peers owe Prendgl wef gen 

B.btes ike eomdgans emlostmA bien ne 20 
” tote oe Besentb 5 Rooterettls siee ond rtoaws ar 4 

. Yordquul eftentosaa yd Seats asw dneswooh Slee tant bne gotoredt 
$k bms { toot]? mokteteb ketoo nt bie moeredd) epnebieg nt xfefoa, 

 thwa Shan dads eomebive en? to amt eo, Hh end sort I coals yoy 
‘bas Yberimorqme (oe TE ,aeensre tRib ‘fou sew *naaaro0> bse joa 
yd Youiqawi comet biee . botevileb ton Baw ¢xemnso0h bisa ¢ 

testo yaa vd to briedeml cel “ort yoxdgen attembotaa t 
we tacit pate oie aye bcoctdus A ae ane do08 of estes to % uoareg 

atneges sid to Youigmel, coms pga Bs 2 
aa 9 | Lpebsaenie baw tebuo off od a nyt 

qinenewo bas ILiw cteds sation baedtal 2 
ete Noy ~oonobives end to eometebmoqoug “pt rad od 

‘wel te tettean « ag oer eee 
bisa mt paidjyis to ees oe sgt rose Fis 

sonst Si Se la fata oe 
“Ialretan oat? 0 ‘emoe of es adds ‘at aomebivs oid exam mo" % . 

wowrtastt oats eat tnadroqmt ‘veatue Hcg aaw'th poved es ye ae’ iuk j 

eno? our sant Lie tara cred sm te at $k bine bt baiteba! ot Aavoiie ‘eb ; 

7 4 mperoyt v asx.) + ostebtyo ‘etd noqu boasd e¢ bible’ vor, ont 8 4 

Brus gatas fe te vam gon acw sotsercseat atar’ “(6068 tr? ene" noe 

ot hodaluotss asw bas ‘etemooant atoat end Bae ae giians 

odd kw ‘a'tnamtalo to sotot Wrab
eae bye: old abxt toortob Ykroios 

at pactbnnt aobewe ta 6 esueo of bike teoresad Sah feataher io ta if
 

edt somes movig od Of digiew off 09 as arom, way “to! abi it 
i 



Ip it) i 

gocument of September 30, 1931, referred to in the instruction 

as “purporting to be signed by the claimant herein, Antoinette 

Humphrey, and her husband" did not merely purport to have been 

signed by Antoinette and Albert Humphrey. It was unquestionably 

signed by them as part of the consideration for their continued 

free occupancy of James Hwaphrey's premises at 8333 Drexel avenue 

and for the dismissal of his proceeding against Albert Humphrey. 

It will be noted from the contract of October 1, 1931, that 

decedent, James Humphrey, agreed to dismiss his pending suit and to 

permit Albert and Antoinette Humphrey and their family “to reside 

in his premises *** without paying any rent for the use of same* in 

consideration of the delivery by Albert Humphrey to James Humphrey 

of the deposit book evidencing the joint savings bank accownt in 

question and “a waiver or release" by Albert Humphrey “of any rights 

or claim to the funds shown on deposit represented by said deposit 

pook *** so as to place the full title of said funds" in James 

Humphrey as his sole property. The contract expressly provided 

that the pending suit was not to be dismissed until the bank book 

and the waiver by Albert Humphrey “of any rights or claim to the 

funds shown on deposit represented by said deposit book" were turned 

ever to James Humphreye Albert Humphrey and his family continued 

their occupancy of the premises without paying rent therefor after 

October 1, 1931, when the contract was executed and delivered along 

with the bank book to James Humphrey, until December 30, 1931) but 

instead of delivering a waiver “of any rights or claim" to the fumds 

on deposit as he had agreed to do Albert Humphrey repudiated his 

written contract by notifying the bank in writing not to pay over 

such funds to decedente 

The instruction in question was erroneous because itmrmitted 

the jury to make findings of fact, for which there wae not only no 

basis in the evidence but which were directly contrary to the evidence. 
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At the time claimant and Albert Humphrey sigmed the document 

with which the instruction is concerned, acknowledging that 

decedent was not indebted to her or her husband for enything, 

the negotiations for the adjustment of the cifferences between 

the parties and for the dismissal of the pending proceeding had 

been concluded and the agreement reached in connection therewith 

had been signed by Albert Humphrey after it had been reduced te 

writing by attorney Roemer, who represented Antoinette Humphrey 

and her husband. It will be noted that the instruction reads in 

part: "If you also find from the preponderance of the evidence 

that Antoinette Humphrey did sign said document with the under- 

standing and agreement, if there was such agreement, that the 

seme was not to be delivered to James Humphrey or his agents and 

Was not to be binding and valid on saic Antoinette Humphrey until 

said suit had been dismissed and said differences adjusted between 

the parties thereto, and that said document was signed by Antoinette 

Humphrey solely in reliance thereon and in consideration thereof 

***%," Understanding and agreement with whom? There is not a word 

of evidence in the record of any such pinnmaiens or agreement with 

eanybodye The very purpose of their lawyer in securing the signatures 

of Albert and Antoinette Humphrey to the document was to forward it 

With the contract of October 1, 1931, to James Humphrey so that he 

also might sign the lattere The written acknowledgment by both 

Alpert and Antoinette Humphrey that decedent was not indebted to 

them in any amount or for anything was an important factor in the 

transaction and constituted a material part of the consideration 

for the execution of the contract by James Humphrey. It was clearly 

intended that said acknowledgment should be delivered to decedent 

with the contract. How then could the jury properly find that the 

document signed by Antoinette Humphrey was not to be delivered to 

James Humphrey until the pending suit was dismissed? But claimant 
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insists théve was a basis for the finding suggested by the queted 

language of the instruction in the testimony of Alpert Humphrey 

wherein he stated that in their conference in Mre Roemer's ciiice 

the latter saids "I've got saae papers fixed up for you *** you 

sign these papers and I will keep those papers in my possession and 

you turn the bank book over to me *** — will held them in my 

possession witil everything is dismiseed in Ceourte" According te 

this testimony not only was the document in question not to be de=- 

livered to decedent until the pending proceeding was dismissed by 

him, but not even the contrect itself was te be delivered to James 

Humphrey for his signature until after the said preceeding was ¢is- 

Missed. The "papers" were of no value and the entire transaction 

was idle and futile unless the "papers" were delivered so that the 

contract might also be executed by James Humphrey. if Mre Roemer, 

an eble and experienced lawyer, used the words attributed to him, 

he certainly could not have intended to be understood as ststing that 

he was going to “keep *** in my possession" the papers signed by 

Albert and Antoinette Humphrey “until everything is dismissed in 

courte" The only reasonable construction that can be placed upon 

the language attributed to Mr. Hoemer by Albert Humphrey is that he 

would keep copies or duplicates of the “papers* in his possession 

until the pending case was dismissed and the obligations of the con-= 

tract performed. The remaining language of the instruction pertaining 

to findings which the jury was told it might make is similarly obnox~ 

ious as heaving no basis in the evidence. There is nothing in the -vi~ 

denee that would permit the finding as outlined in the instruction 

“that said dccument was not to be delivered to said James Humphrey 

by said claimant, Antoinette Humphreyy nor her husband or by any other 

person for him, with her consent and autherity" nor the finding that 

“said document came into the hands of James Humphrey or his agents in 
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violation of and contrary to the order and direction, if any, of 

said claimant and her husband and against her wiil anc consent" 

%% is, of course, the rule that claimant was entitled te 

have the jury instructed upon her theory of the case and it is 

aiso the rule that an admission or an apparent admission, whether 

written or verbal, does not constitute an estoppel but is subject 

to have its importance as evidence affected and either igereased 

or diminished by consideration of all the facts and circumstanees 

under which it was made. (Ce Be & Qe Re Re Ve Bartlett, 20 Illes 

Appe 962) However, neither of these rules sanctions the giving of 

an instruction that constitutes an invitation to the jury to make 

findings of fact that have no possible basis in the evidences The 

instruction under consideration was misleading, unfair and hichiy 

prejudicial and the giving of it to the jury constituted reverzible 

errore 

It 1s claimed that the court improperly admitted svidenoe as 

to Albert Humphrey's services and expenses in and about the eare 

and maintenance of the premises. There is merit in this contention 

inasmuch as he filed no claim for such services or expenses and 

evidenee concerning sams could only serve to confuse the issues 

raised by Antoinette Humphrey's claim. Weither has the evidence 

eoncerning the payment Albert Humphrey claims to have made on the 

purehase price of the premises any proper place in this proceeding. 

Such ¢ther points as Rave been urged have been considered 

but in the view we take of this cause we deem further discussion 

wminecessary. 

For the reasons stated herein the judguent of the Girowuit 

court is reversed and the cause remanded for a new trial. 

ae REVERSED AWD REMANDED 

Friend and Scanlan, JJe, concure 



CRETE SER? BSE Se tee 

‘te eyo ¥E ihe BN GBC bee rebro ‘elt oF Yrottiwo bis “6 Ho fetol¥ 

" daeunoo dhe Litw vet Yarlege bite bnedoud con ‘bis snamiste ‘ptsa 

eo? deli Line caw eomke le said ened erty’ poaduo's to Vek gt ON" 

‘@k FE bith owe ws ‘To erode tol ngh Dod owidant Coit sky evewt 

He ctdettir’ (x0 Keellinb shetinggs' id ‘xo’ noLebitbe ce dail) blbx oat oaks 

goohaue at sie Leqyetue ue bdudtdanes tom wood yLadzev 10 modtize® 

becawrsht teddies bia bodesYte sonebive ae ebaedtoqm! adt eved od 

Wenhsamworto Bs eset ont tha to aokserodlamo w hedatntmth m0 , 

si IT O% ,dgortree Vy ok Hop 8 os 9) tyke Ue oY melee xo baw | 

6 gaivin $a) amtdonse valet eaods Yo rettd ten’ etevewoH | 7 2e “ies ) 

“glen ot Yuh ed Of noid adivek ns wodterd Ed aro o taslt otdourdant 4 na. 

ety soonebivs ett ni eles ef@rabog of ovait dai} dont to asilbati® 

‘hele lat boe thetm yentbeste ta exw mo ttarebbenoo tobmy wie ae 

eldiareve t bédud tienes Nt omy of FE YO” ‘anhalt ‘Bro bbbolbuthag” 
re * reer t valu teg Ns Bate ghia aan | 

as womshive bedtimhs eroqougmi temdo GMs dadd bomiefs er de 8 q 

emee oft dwods bus at sentegus bas meotvise atyinyaidl Seedta of” g 

ne Baetaoo abis mi tines af exved?- stomimeng off Yo sorsnedmten Bis 

(bre geenogxe x0 eecivtes doe cot miele om belt et sé Motimaante — 
_. geueek esd canines of evise yuo blu oman geinasonop eonetived! 

eenebive oft vad toddiok .atsLoon oudgl ettentosns yoheaket’ 

_ 0d 09 obec ovat amistio osilqnas orodEh teamyeg at yates 
_sprikesoorg eidd ob eoatq Neqotg YR soodateng ent to piarsgene si! | 

i hoee Rosman 

ttuorto, aut 2o wnbinn ed} mtieredt, i patenicaiaeniiian: 0% ( 

il Seen Bak KO CNT eas eraron 0, phe 0 RLOe Ft he bn 



39018 

PRANK GORGEN, 
Appellee» 

pod 
APPEAL FROM MUNICIPAL 

COURT GF CHICAGO. 

290 i1.A. 608° 
MRe PRESIDING JUSTICE SULLIVAN i 

DELIVERED THY OPINION OF THE COURT. 

Ve 

THS CONTINENTAL CASUALTY 
COMPANY, a corporation, 

Appellante 

This is an appeal by defendant, Continental Casualty 

Company, from a judgment for $4,300 entered against it upon 

the verdict of a jury in an action brought by plaintiff, Frank 

Gergen, on a health and accident insurance policy issued to 

him by defendant under date of September 1, 1926. 

Plaintiff's amended statement of claim alleged issuance 

of the policy} that the first and subsequent premiums had been 

paid; that he had kept and performed all agreements therein; 

that on or about November 23, 1951, he suffered from a bodily 

 giclmess and disease and became totally and continuously disabled}; 

that he has been continuously so disabled “down to the present 

time;" that he filed his claim in connection with such disability 

with defendant as provided in the policy; that on or about January 

12, 1932, defendant paid the disability benefit provided in said 

policy for the month of November, 1931, and continued to pay 

such monthly disability benefits dow te and including the month 

of July, 19323 that on or about September 26, 1932, he sent $41.05 

due as premium upon said policy to defendant and that thereupon 

said defendant wronefully and without cause returned said premium 

to him and notified him that the premium would not be accepted 
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and that the policy had been terminated and cancelled. 

The averments of defendant's affidavit of merits pertinent 

to this appeal are that in answer to question 12 of Gorgen's appli- 

cation “as to whether or not plaintiff was suffering from or ever 

had tuberculosis, paralysis, rheumatism, hernia, appendicitis or 

any chronic or periodic mental or physical ailment or disease, or 

was orippled or maimed, or had any defect in hearing, vision, mind 

or body, the plaintiff answered 'No,' which answer your affiant 

Says was wholly false in that plaintiff was suffering from a chronic 

physical ailment or disease and had a defect in his body long before 

the signing of said application and the securing of the said insur- 

ance;" that “the plaintiff affirmatively answered that he understood 

and agreed that he had made all the previous answers as a represen- 

tation to induce the issuance of the policy fer which he had made 

application, and that if any one or more of them were false all 

right to recovery under ssid policy would be forfeited to the 

company if such false answer was made with actual intent to deceive 

or if it materially affected either the acceptance of the risk or 

the hazard assumed by the company; and your affiant says that his 

false snswers were made with actual intent to deceive, and that the 

said false answers did materially affect the acceptance of the risk 

and the hazard assumed by the company, and that if truthful answers 

had been made to said questions the defendant would not have issued 

its said policy to the plaintiff;" and that “paragraph #8 of the 

said policy provides for the payment of disability benefits in the 

event the plaintiff shall suffer from any bodily sickness or disease 

which was contracted and began while the said policy was in force 

as yegards health insurance, and your affiant says that the bodily 

sikeness er disease from which the plaintiff alleged he was suffering 

at the time he filed his claim under the said policy and for which 
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the company paid certain indemniities, was contracted and began 

long before the issuance of the seid policy." 

It was further alleged that “in regard to the falsity 

of the several answers as heretofore stated, that the bodily 

sickness or disease from which the plaintiff alleges he is new 

sufferings, or was suffering at the time he filed his claim originated 

long before the issuance of the policy and did not come to the knowl- 

edge of the defendant witil on or about the latter part of August, 

19352, and that as soon as it had satisfied itself that it had not 

been and was never indebted to the plaintiff wider the said policy 

it refused to accept the premium due upon the said policy on its 

anniversary date in 1932, and demanded of the plaintiff the return 

of the amount of indemnity paid to the plaintiff with interest 

thereon, less the amount of premium theretofore paid by the plain- 

tiff with interest thereon, which return of premium it still tenders 

back to the plaintiff, and still demands of the plaintiff the 

return of the indemities paid." 

Plaintiff, who did not testify in person or by deposition 

because of his ill health, obtained from defendant without medical 

@Xamineation the policy sued on, which provides in part as fellows: 

*This policy is issued in consideration of the statements 
and agreements contained in the application therefor, and the 
psyment of premium as therein providede The copy of application 
hereto attached or herein endorsed is hereby made a part of this 
contract." 

The sickness indemity specified in the policy is $100 a 

month and the policy provides with respect thereto: 

“The insurance given by this policy is *** (2) against 
loss of time from bodily sickness or disease which is contracted 
and begins not less than thirty days after the date of this 
policy before stated. 

te 

"Part VIII. Health Insurance. 

"In the event that the Insured shall suffer from any 
bodily sickness er disease which is contracted and begins while 
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this policy is in force as regards health insurance, the Company 

will pay for the loss of time resulting therefrom as followss 

“A. Said Monthly Indemnity will be paid for such peried 

as the Insured by reason of such sickness shall be totally and 

continuously disabled from performing each and every duty pertain- 
ing to his occupation, and shall also by reason of such disability 
be strictly and continuously confined within the house and therein 
be under the regular care of a legally qualified physiciane 

HEHR 

"This policy, except Part VIII, takes effect upon its de- 
livery to the Insured while in good health and free from injury) 
Pary VIII takes effect thirty days later if all premium due mean- 
while has been paid as agreed." : 

In so far as relevant here the application attached to the 

policy ond made a part thereof provides: 

"I hereby apply for insuranee in the Continental Casualty 
Company (hereinafter called the Company) based upon the following 
statements which I make in answer to its interrogatories: 

ee eg 

“12e Are you now suffering from or have you ever had 
tuberculosis, paralysis, rheumatism, hernia, appendicitis, or ary 
chronic or periodic mental or physical ailment or disease or are 
you crippled or maimed or have you any defect in hearing, vision, 
mind or body? (If so, state full circumstancese) Woe 

WHE 

"14. Are your foregoing answers complete and true? Yess 

"15- Do you understand and agree to each of the following 
statements lettered (a) to (¢)? (a) That you have made each of 
the foregoing answers as a representation to induce the issue of 
the policy for which you have made applications (b) that if any 
one or more of them be false all right to recovery under said policy 
shall be forfeited to the Company if such false answer was made with 
actual intent to deceive or if it materially affects either the 
acceptance of the risk or the hazard assumed by the Company; *** 
(f) that under no cirewnstances will the insurance for which you 
have made this application be in force wntil the delivery of the 
policy to you during your lifetime and while you are in good health 
and free fram all injury and that then the health insurance (if any) 
does not take effect until a later time as stated in the policy; 
***, {Answer *Yest or ‘Not and if the latter give full explanation) 

ge" (Plaintiffts answers are italicizede) 

The evidence bearing upon the material facts is undisputede 

November 23, 1931, plaintiff filed a claim with defendant that 

he suffered from a bodily sickness and disease which totally and 

continuously disabled him and said claim was allowed and paid 

at the rate of $100 monthly for eight months, witil and including 
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the month of July, 1932, after which time defendant refused to 

accept any further premium payments from plaintiff and also re- 

fused to longer continue the payment of such disability benefits. 

Julia Ae Gorgen testified by deposition that she and 

plaintiff were married December 26, 1921; that Gorgen had an illness 

subsequent to a hunting trip which he took in December, 1922, wut 

that he was not compelled to absent himself from his work on account 

of it; that after thelr marriage her husband first visited a doctor 

in 1923 when he went to Dre Dargans Who, after examining him, sent 

him to Dr. Church; that she was present when the latter examined 

plaintiff and that he said her husband's trouble was “congested 

meryes of the spine; that the doctor did not tell her or plaintiff 

that the latter had multiple sclerosis or that his condition was in- 

curable; that Dre Church told her that he would give plaintiff some 

medicine to inject in the arm that would take care of the trouble; 

that the doctor did not tell her that the medicine would not cure 

Plaintiff but would simply retard the diseases that the doctor showed 

her how to give the hypodermics but that he did not say what the re- 

action would bes that she gave her husband one injection a day for 

forty-eight days of the medicine prescribed; that after said injeec~- 

tions “he seemed to improve - that is» the nervous condition let 

down, he continued to play golf and work and carry on his life as he 

had beenj" that she did not observe that plaintiff's health after 

his visit to Dr. Church was not as good as it was when she married 

him; that from December 4, 1923, when he visited Dr. Church until 

the spring of 1927 plaintiff was an automobile salesman and was not 

"laid up by reason of illness or any disability;" that he played 

golf and his health was good during that period; that their baby was 

born June 22, 19263 that supsequent to 1927 plaintiff “didn't do much 

for recreation *** because he was very busy at the office and I was 

sick a great deal, and we had a little baby and he had to stay home 
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with mej" that after his visit to Dr. Church December 4, 19235 

her husband did not agein consult a dector until the spring ef 

1927, when he went to Dre Stettauer, who gave plaintiff treatments 

of prostatic massage for about three months; that at the conclusion 

of such treatments plaintiff apparently recovered his health and 

“did not have to lay off work at any time during this periods" 

that in 1928 plaintiff went to Dr. Waitley for hich irrigation 

treatments and that his health from 1927 to 1930 appeared to be 

goods; that im March, 1931, plaintiff “was feeling quite miserable 

end *** Dr. Stettauer decided that ne should have a spinal puncture 

43% 1% was done at the Hines hospitals" that his next medical atten- 

tion was in November, 1931, when plaintiff went to Martinsylile 

Sanitarium; that she first learned that her husband had spinal 

sclerosis in January, 19313 that ot the present time plaintiff walks 

with the aid of crutches or a cane and that it is difficult for him 

$e get around; that his lower limbs are gradually becoming paralyzed 

and that it is very difficult for him to bend his knees and anklesy 

that he has vains through the whole bedy and particularly in the 

back and in the nape of the neck; and that from her observation of 

her husband she would say that he is growing steadily worse. 

Three laymen, one who knew plaintiff since the winter of 

1925-26, another who knew him during the peried commencing about 

three years before September 1, 1926, on which date the policy was 

issued and the third who knew him since 1924, testified to seeing 

Gergen frequently from the commencement of their acquaintanceship 

with him until about 1929, and thet upon the occasions they saw 

him he appeared to be in normel health and that he played golf 

and worked regularlye | 

Dre Clarence M. Dargan of ©mtiac testified that plaintiff 

consulted him in November, 19233 that he eomplained of pain M his 

Legs, especially while walking, ween at times he would stagger from 
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side to sides that he complained of incontinence of his urine 

and a dragging sensation in his legs; that he told the witness 

that he had a lack of sexual desires that he characterized his 

pains as a numbing, drawing and aching sensation in his legs; 

that "he said he felt as if they were rheumatic, felt that way, 

described them as a sort of rheumatism;" and that he said that 

he had noticed the ailment for sometime. Dr. Dargen testified 

further that he examined plaintiff and found "that he had nerve 

changes in his legs of such a type and character that I feleé he 

should be examined by a man who specialized in nervous diseases 

alone;" that he gave plaintiff a letter to Dr. Archibald Church, a 

nerve specialist in Chicago; and that he told Gorgen that he had 

nerve changes in his legs but did not tell him that he had an incure 

able disease or that he had spinal sclerosis of the multiple type. 

Dre Archibald Church, now retired and residing in Pasadena, 

California, testified by deposition that he examined plaintiff 

December 4, 1923, and obtained from him at that time an history 

which was substantially that "for ten years he had noticed some 

tendency for his hands to tremble, and that about a year before, 

efter severe effort in hunting, his legs gave out,» with a feeling 

of numbness and weakness, which also involved the hands, and that 

this entirely disappeared after a few days or weeks; that subse~ 

quently at the time of an automobile show he was on his feet day 

and evening for about ten days, with grent fatigue, and all his 

symptoms recurred and had persisted, including weakness of the 

bladder, reduction of sexual power, instability in walking and stané- 

ing, amd clumsiness in the use of his hands3" that he told the wit- 

newe that he had been noticing these symptoms for about ten years; 

end that he [Dre Chureh] diagnosed plaintiff's condition as multiple 

insular sclerosis of the spinal corde Dr. Church also testified hat 

he recommended a course of intramuscular injections of cacodylate of 
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sodium; and that in his opinion that treatment would not have 

effected a cure but "I could only hope that it might retard the 

progress of his disease." 

On cross~examination Dr. Church testified thet intra- 

muscular injections of cacodylate of sodium at the time he pre- 

scribed them were considered of same value in the treatment of 

multiple sclerosis, but that “further experience has shown it 

hes no value *** except as a gere ral tonic;" that the af oresaid 

disease “is prone to present distinct remissions over varying 

periods of time *** I mean that a patient may show much improve- 

ment, lasting for weeks or months, or even years" to the extent 

that he would no longer be concerned by his condition and that he 

would not know that he had any serious disease or illness; that it 

Was possible that he did not tell plaintiff that he was seriously 

ill or “that it was a serious situation, although my usual practice 

- would have been, if the man we intelligent, to give him a full 

knowledge of his condition;" and that “as far as my knowledge and 

recollection goes I could not say that he had any knowledge as to 

his actual condition or its gravity." 

It was stipulated between the parties at the trial that 

one Dr. J. Lewis Stettauer, if called as a witness would have 

testified as follows: 

"That Frank Gorgen, the plaintiff in this case, first 
consulted Dre Stettauer in the spring of 1927; that he complained 
of pains in the abdomen and that his legs bothered him. Upon 
examination Dr. Stettauer found that there was an enlarged prostate 
and he treated him for a period of months for prostate trouble and 
the conditions complained of cleared up. In 1928 upon a consulta- 
tion Dr» Stettauer suspected multiple selerosis and made some testss 
At that time he did not diagnose it as multiple sclerosise He came 
wuder his care again in 1930, still complaining of his legs. He 
Was advised by Dre Stettauer to have a spinal puncture, the doctor 
suspecting that he was suffering from syphilis, and he sent him 
to the Edward Hines Hospital. In 1930 he diagnosed it as an 
arthritic condition of the pelvis and gave him injections for that, 
but at) that time he displayed all the symptoms of multiple 
sclerosise in 1930 he continued to treat the prostate by massage 
and gave treatments for suspected arthritis. In 1931 Dr. Stettauer 

advised him to go to Martinsville, Indiana, Sanitarium, and on 
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November 23, 1931, Dre Stettauer first advised him that he had 

multiple sclerosis. ‘The plaintiif Gorgen continued to suffer 
from multiple sclerosis up until his departure for Galifornia 
in 1934." 

Dre Douglas De. Waitley of livanston, iilinois, testified 

that plaintiff came to him professionally August 24, 1928) and 

gave hima history of his condition, which the witness wrote 

downe On the trial he produced this history, which he testified 

Was @ true record at the time he made it, reading seme as followss 

“Patient complains of numb and tired feeling in both legs, and 

patient feels more numbness in right leg. Above symptoms are 

exaggerated on Walking and condition of legs has been present for 

five years. Also complains of dull low grade backache." ‘The 

doctor treated him for two months with prostatic massage and colon 

irrigatione Dre Waitley also testified that there was something in 

plaintiff's condition in the nature of spinal sclerosis but that 

he did not tell Gorgen so. 

An application for compensation filed with the Veterans‘ 

Bureau, signed and sworn to by plaintiff March 10, 1930, was admitted 

in evidence, in which Gorgen stated that he consulted Dr. Dargan in 

1923, Dre Church in 1923, Dre Stettauer in 1927 and Dre Waitley in 

1927, in each instance listing “arthritis” as the "disability" for 

which the doctors had respectively treated hime 

Plaintiff was examined by Dre Benjamin F. Ward at the 

Edward Hines Veterans Administration Hospital February 20, 1931, 

at which time he told the doctor ‘he had had pains in his legs 

which he had presumed were of rheumatic character for eight years 

previous to 1931;" that “the pain was getting worse and he found 

it mere difficult to balance himselfs;" that “he had some pains in 

his Lower back also;" and that tnose pains had been "coming on 

gradually for eight years." As a result of an examination of 

Plaintiff's spinal fluid at that time it was determined that “there 
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was no yenereal disease connected" with his ailment. 

In Mareh, 1932, when plaintiff was admitted te the Hines 

Hospital for treatment, Dr. Karl Fe %. Wegener of that institution, 

a specialist in nervous and mental diseases, Giagnosed his then 

condition as "Multiple Selerosis, advanced type" as a result of a 

neuropsychiatric examination, during which the insured stated, as 

shown by the hospital record in evidence, “I have pains in my head 

end my eyes are poor. They hurt. There is stiffness in my ex- 

tremities and my lower limbs feel heavy, they shake ani tremble on 

me, can't walk very well." As to the “Onset of Present Illness," 

the hospital record reads: “Patient states that about 3 years ago 

while hunting he became wet through and through and he felt his 

legs becoming stiff, heavy and dragging, could hardly Walk home. 

This condition fron then on has gradually become aggravated. He 

has spent sbout $4,900 visiting varlous clinics for treatment, 

remained at his job as a sales manager for an automobile concern 

until about a year agoe Since then has not followed any gainful 

occupation." 

Dr» Wegener testified that "multiple sclerosis is a 

degeneration of the brain and spinal cord caused usually by an in- 

fection according to the best authorities; others claim from injury, 

such as bad falls, and others claiming toxins, lead, carbon monoxide 

poisoning, ***. It is chronic and progressive in nature. ‘the onset 

is rather slow, insidious; it is often confused with various other 

conditions. In the beginuaing the patient usually complains of vague, 

indefinite pain, rhevmatic in character, best described, couldn't 

describe it any better, but however, this condition gradually pro- 

gresses, marked by extreme fatigue, and then of course further con- 

ditions; further conditions come along with the genito-urinary in- 

volved, incontinence, unable to control the bladder, wuiable to Walky 

unable to see properly; the field of vision is very much restricted; 
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the loss of all sexual power; and finally, after about eight, 

ten or twelve years the patient is usually permanently and totally 

disabled, becomes a wheel chair and bed patient eventually. *** 

Patient had an advanced case of multiple sclerosis, and he was 

permanently and totally disabled for any gainful occupation. This 

condition would not arise or advance at such rapid gait within a 

year or two; it is usually of long standing, in other words, from 

ten to fifteen years, to resch that stage." 

On cross-examination Dre Wegener testified that "very few 

cases *** will be improved" and that “others become ageravated;" 

that “there are a few cases that have periods of remission but not 

entirely free from symptoms;" that the best medical authorities 

state that spinal sclerosis is most prevalent "between twenty and 

forty years *** very seldom occurs after that and very seldom 

pefore;" that “in the early beginning case” it is not easily noted; 

that "it is confused with many other conditions *** arthritis for 

one, because the patient complains of arthritic pain *** sometimes 

an arthritic condition is found;" that spinal sclerosis cannot be 

detected by use of the x-ray or from a blood test and "for that 

reason it quite often is mistaken for other conditions, shows 

exactly the seme appearance as rheumatism and the neurological 

interpretation is overlooked quite often in the early beginnings" 

that it is a disease of the spinal cord and brain; that the “brain 

and cord has numerous spots, iodine spots, if you want to call them 

that, scattered on the surface and throughout the brain and cord 

***® i¢ usually affects the lower eoerd first but it gradually prow 

gresses and extends through the entire brain and cord;" md that 

the progress of the disease can be told by frequent examinations md 

from clinical manifestations of the reflexes of the motor nerve and 

the tracts ef the cord and brain involvede 

The foregoing was substantially all thee videnee presented 
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and received at the trial and we agree with the defendant that 

the following facts as stated in its brief were clearly established: 

"ZL. That at least as early as December 4, 1923, plaintiff 

had observable physical manifestations of multiple sclerosis of the 

spinal distribution type which a physician then correctly diagnesed, 

that such disease is progressive and ineurable and that the disease 

from which the plaintiff was suffering as early es 1923 is the 

cause of the plaintiff's present disability for which he seeks 

indemity in this suite 

"9. That plaintiff's answer to question 12 of the appli- 
cation was false in answering ‘not to the question whether plain- 
tiff was suffering or had ever had rheumatismy ectce, or any chronic 
or periodic mental or physical ailment or disease or then had ‘any 
defect in hearing, vision, mind or bodyst 

"3. That the existence of plaintiff's incurable disease 
at the time the application was signed by him and accepted by the 
company materially affected both the acceptance of the risk by the 
company and the hazerd assumed by the company in issuing its policyo 

"4. That while plaintiff may not at the time of signing 
the application have known either the name of or the incurable 
nature of his ailment he knew that it had manifested itself after 
his hunting trip in 1922, also after an automobile show following 
the hunting trip, and also just prior to his examination by 
Dectors Dargan and Church in November and December, 19232 Further, 
it is uncontradicted that he characterized his trouble to Dr. Dargan 
in 1923 as a sort of rheumatism, told Dr. Church in 1923 that for 
ten years he had noticed some tendency for his hands to tremble, 
and stated in writing in his application to the Veterans Bureau 
in 1950 that in 1923 he consulted Dr. Dargan and consulted Dr. 
Chureh for tarthritis.'" 

Defendant's contention as stated in its brief is as follows: 

"That the trial court should at the close of ail the evie 
dence have directed a verdict in favor of the defendant, or after 

werdict should have entered judgment for the defendant notwith- 
standing the verdict, because: 

"First, the plaimtiff cannot recover because of the false 
answer in his application for the policye The contract itself 
provides that a false answer, if material, avoids the policye Since 
the answer was vitally material to the risk its falsity avoids the 
policy, even if it were conceded that the answer was made in good 
faith by the insured. 

“Second, the disability of the plaintiff in the present 
case is not covered by the policy sued on because Part VIII states 
that the defendant is liable only ‘in the event that the Insured 
shall suffer from any bodily illness or disease which is contracted 
and begins while this policy is in force as regards health insur- 
ances’ The plaintiff had physical manifestations of multiple 
selerosis at least as early as 1923 - three years before the policy 
was issued « which enabled a physician (Dr. Archibald Church) to 
diagaose his disease as suchy and the mere fact that the plaintiff 
did not know the uname of such disease and the fact that he was in 
apparent gocd health at the time of the issuance of the policy does 
mot change the indisputable fact that the disease which ultimately 
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resulted in plsintiff's disability was emtracted and begun 

pefore the policy was in force." 

' Plaintiff's theory as stated in his brief is - 

“that no false answers were made by the plaintiff im his appli- 
cation for the policy sued upon. The questions in controversy, 
by their very nature, did not call for answers which were liter- 
ally true, but called only for the honest ecpinion and judgment 
of the applicant. False answers to such questions are those 
made by the applicant knowing them to be false or made with in- 
tent to deceive. If such questions are answered truthfully as 
and in accord with applicant's honest belief and opinion, the 
policy will not be avoided even though his answers prove to be 
not literally true. The company was not warranted in relying 
upon applicant's answers 2s being literally trues but could rely 
upon them only as an honest expression of applicant's opinion 
and judgment. 

*"Plsintiff as to the contraction and beginning of an 
iliness or a disease within the meaning of the policy in question, 
contends that though lurking within him and unkaowm to him there 
may be o disease which sefterwards becomes the cause of his dis- 
ability, nevertheless if at the time the policy is issued the 
presence of the disease is unknown to the policyholder and he is 
then in good health, the disease, not then being manifest as an 
active disabling agent, but afterward appearing, will be held 
to have been contracted and begun within the terms of the policy." 

While plaintiff may not have known either the name or the 

incurable nature of his ailment and may not have sicned the appli- 

eation September 1, 1926, with an actual intent to deceive the 

defendant insurance company as to the then condition of his health, 

the « vidence shows conclusively that at the time he signed said 

application for health insurance he had had and did have a chronic 

ailment or disease and had had and did have a defect in his body. 

Defendant insists that even whthout any direct proof of an 

intention on the part of plaintiff to mislead the defendant by the 

answers made by him in his application, the falsity of his re- 

presentation as to the previous condition of his health voids 

the policy because the misrepresentation materially affected both 

the risk and the hazard assumed by the insurance company. There 

ean be no question that in the instant case a misrepresentation was 

made that was material to the risk. The failure to disclose the 

existence of an incurable disease, which inevitably resulted in 
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plaintiff's permanent disability procured the issuanee of the 

policy. ‘The very hazard for which recovery is now sought was 

existing when the application was made and the policy was issued. 

It is meedless to state that had defendant been truthfully edvised 

2s toe the then or previous condition of plaintiff's healthy, it 

undoubtedly would not have issued the policye 

The general rule governing misrepresentation of facts to 

induce the issuance of a pelicy of insurance is stated in 4 Couch 

on Insurance (1929), pe 2716, sece 834% 

"Although a representation ef a fact be false or untrue 
as the result of mistake, ignorance, accident, or negligence, if 
it induces the assumption of a risk which would not otherwise 
have been taken, or induces its scceptance at a2 Lower rate of 
premium, it is material and actual fraud is not o material factore 
The ground of avoidance in such case is that of legal or con- 
structive fraud, it now being well settled not only that the mis- 
representation of a material fact preceding or contemporaneous 
with the contract avoids the policy, even though the insured be 
innocent of fraud or an intent to deceive or wrongfully to induce 
the insurer to act, or whether the statement was made in igmoranco, 
or good faith, or unintentionally, but also that a mere inadvertent 
omission of material facts, which the insured should have known to 
be material, Will avoid the contract, if false and relied on by the 
insurer. So, it is said that a material misrepresentation will 
avoid the policy, even though hom stly made; also, that if made by 
the insured's authorized agent it will avoid the policy, though 
made without fraudulent intent on the part of the agent, and al- 
though the insured has no knowledge thereof. 

We 

"On the contrary, an innocent misrepresentation of an 
immaterial fact will not avoid the policy, as in case of an im- 
material misdescription of the property, unless, in addition to 
being untruey it is wilful, and induced the insurer to acty either 
in fact, or presumptively soy the presumption not being rebutted." 

Regardless of whatever conflict there haz been in the 

authorities of this or other jurisdictions on the question of what 

character of misrepresentations will void insurance policies, the 

law has been settled in this state in Western & Southern Life Ins. 

Coe ve Tomasun, 358 ITlle 496, that material misrepresentations, 

even though honestly or ignorantly made, will void a policy of 

insurance. The opinion in that case dispoed of two cases, one a 

proceeding in equity brought by the insurer to eancel an insurenee 
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policy because of an alleged misrepresentation by the insured and 

the other an action at law on the same policy, in which a judg- 

ment had been obtained against the insurer. Both cases went to 

the Supreme court on certiorari to review a judgment of this 

court which affirmed a decree of the Circult court dismissing 

complainant's bill in the equity suit, and which affirmed « judg- 

ment of the Superior court in favor of the beneficiery in the 

action at lawe The Supreme court reversed the judgment in the 

action at law without remanding it and reversed the decree in the 

equity case and remanded the cause to the trial court with direce 

tions to enter a decree cancelling the policy and enjoining the 

beneficiary from prosecuting an action at law. hile reference 

is made in the Pounsvn case to the rule in an “equitable action," 

we think that the conclusion reached was intended by the Supreme 

court to be equally applicable to actions at law. The court 

said at ppe 501-233 

"It is not denied in the record: thet the answers of the 
insured as shown by the application, which is a part of the policy, 
were, in fact, false. Neither is it denied that she was not in 
good health at the time the policy was issued and delivered to her. 
It is claimed by the beneficiary, and was found by the trial and 
Appellate Courts, that Mrse Tomasun was a Lithuanian and did not 
read English or understand it readily; that when the examining 
doctor asked her questions she probably did not understand what 
he meant, and that as a result there could not have been any fraud 
or intentional withholding or misrepresentation of any facte To 
sustain the decree of the trial court and the judgment of the 
Appellate Court affirming it, the beneficiary relies principally 
upon this contention. 

"In an equitable action for the cancellation of an insur- 
ance policy upon the ground that misrepresentations had been made 
as to facts material to the risk, it is not essential that the 

applicant should have willfully made such misrsepresentations kmowing 
_ them to be false. They will avoid the policy if they are, in fat, 

false and material to the risk even though made through mistake or 
in good faith. In United States Fidelity and Guaranty Coe v. 
First Nat. Bank, 233 Ill. 475, we stated this rule in the following 
Tanguage: ° e@ law is well settled, in its application to insurance 
contracts, thet a misrepresentation of a material fact, in reliance 
upon which a contract of insurance is issued, will avoid the contract, 
and it is not essential, in equity, that such a misrepresentation 
should be known to be false. A material misrepresentation, whether 

made intentionally or knowingly or through mistake and in good 
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faith, will avoid the policy.' The same rule has peen applied 

in many other jurisdictions. *** Regardless of her knowledge 

or lack of knowledge of the truth of her statements, it has been 

held by the highest authority that having accepted and retained 

the policy of insurancem with the copy of her application attached 

thereto, she is entirely bound by it.* 

The Tomasun case, supra, was recently followed by this 

court in Tanner v. Prudential Inse Coe, 283 Ille Anpe 210, where 

we said at ppe 218-193 

"In Cross ve Prudential Inse Coe of Americas 279 Tlle Apps 
645, labst.], which Was an appeal from a judgment rendered in an 
action at law tried before the court and jury, Justice Wilson in 
delivering the opinion of the court, efter quoting the foregoing 
language from the Tomasun case, said: 

"tlt is a matter of no importance as to whether or not the 
answers were made with the intention to deceive. The vital cues- 
tion is as to whether the insurance company had a right to rely 
upon them as true at the time it issued its policy. The questions 
and answers pertain to material matters and their falsity must 
have been knowm to the applicant inasmuch as the application was 
Signed by him and was also made a part of the policy which he 
subsequently received.t 

"It is urged by plaintiff that the falsity of Tannerts 
answers, his knowledge with respect thereto, his intent to defraud 
and the materiality of his representations were all questions of 
fact, which were properly submitted to the jury and resolved in 
plaintiff's favor. The difficulty with this position is that 
the verdict was against the manifest weight ef the evidence inas- 
much as the undisputed evidence shows conclusively that the answers 
to the questions were false and concerned material fects. It is 
only necessary to repeat that the law is well settled in its 
application to insurance contracts that a misrepresentation of a 
material fact, in reliance upon which a cotract of insurance is 
issued, Will void the contracte 

WKH 

"We are of the opinion that the answers to the questions 
propounded, as heretofore set forth, were untrue and that they 
were answers concerning material facts, which, if known to def end- 
ant insurance company, could well have caused it to have refused 
to issue the policy in question. 

“In view of the fact that the insured by signing his 
application represented such answers to be true, which were in 
fact untrue, it would serve no good purpose to remand the cause 
for a new trial." 

Hot only do the general rules of law sustain defendant's 

position that a false answer in an application for an insurance 

policy, which is material to the risk, voids such policy, but 

plaintiff agreed in his application that he had made each of his 

answers to the questions therein “as a representation to induce 
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the issue of the policy" and "that if any one or more of them 

be false all right of recovery under said policy shail be fore 

feited if such false answer was made with actual intent to de- 

ceive or if it materially affects either the acceptance of the 

risk or the hazard assumed by the company." This application 

Was made a part of the policy contract and the policy recited 

that it was issued in consideration of the statements and agree- 

ments contained in the application. Thus, under the terms of 

the policy itself, it was net necessary to show an intent to 

deceive if the false answer in the application was material to 

the riske 

It is urged in plaintiff's behalf that he made no false 

answers in his application and that the questions therein did not 

call for answers that were literally true, but only for the honest 

opinion and judgment of the applicant; and that if such questions 

were answered truthfully, in secordance with such opinion and judg- 

ment, the policy will not be voided, even though his answers prove 

to be not literally true. This cmtention is advanced on the theory 

that plaintiff was in apparent good health for nearly three years 

. prior to his signing the application and that he had no knowledge 

of the mame or nature of his incurable ailment. This position is 

untenable. The question, to which plaintiff's false answer was made, 

concerned not only his then condition but his previous ailments as 

well. It was not for him to determine theiy materiality or trivi- 

ality but to disclose them by a truthful answer. Fiaintiff answered 

"no" to the specific question whether he was “now suffering from 

or have ever had *** rheumatism *** or any chronic or periodic mental 

or physical ailment or disease or *** any defect in *** mind or 

bodys" From his statements to the various doctors heretofore set 

forth it is obvious that plaintiff felt that he ha@ rheumatism or 

arthritis or some similar silment long before the policy was issued 
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and this question clearly put him on notice as to the sort of 

previous ailments it was incumbent upon him to disclose in his 

application. Even if it be assumed that plaintiff believed he 

hed recovered, the evidence is conclusive that at the time he 

applied for the policy he was fully aware that he had previously 

had either a form of paralysis, arthritis or rheumatismy and, 

if not a chronic disease, at least periodic silments. In 1928 

Gorgen told Dr. Waitley that he had a “numb and tired feeling in 

both legs,” which became “exaggerated on walking" and which “has 

been present for five years." In 1930, when he filed his appli- 

cation for compensation with the Veterans! Bureau, he stated 

therein that he had been treated for “arthritis” by Dr. Dargan 

and Dr» Church in 1923. In 1931 he told Dr. Ward that "he had 

pains in his legs, which he had presumed were of rheumatic character, 

for eight years previous to 1931," and that those pains had been 

"“soming on gradually for eight years." In 1932 he told Dre Wegener 

that after a hunting trip eight years before, his lege became stiff 

and heavy, that "this condition from then on hes gradually become 

aggravated" and that *he has spent about $4,000 visthing various 

clinics for treatment." In the face of these statements by plaintiff 

himself, even though there had been remissions in his disease for 

considerable periods, both before and after he applied for and 

secured the policy of insurance, it is idle to urge that he was not 

at all times since 1923 conscious of the serious nature of the ail- 

ment that afflicted him when he consulted Dr. Dargan and Dr. Church 

during that year. 

This is not a case where there were no physical manifesta- 

tions of the disabling disease or sickness until after the issuanee 

of the policy and the doctrine enunciated in Cohen v. North American 

Life and Casualty Coe, 150 Minne 507, 185 Ne ‘ie 939, and similar 

cases that a disease is “contracted” within the contemplation of the 
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provisions of a health insurance policy, such as is involved 

here, only when it manifests itself physically is not applicables 

The wicontradicted evidence in the instsns case is thet plaintiff's 

disease was "contracted" at least as early as his hunting trip in 

1922 and that Lis physical manifestations were 50 unmistakadle 

that in December, 1923, Dre Ghurch accurately diagnosed it as 

multiple solerosis of the spinal cord, which disease is pro- 

gressive and incurable. thus the disease from which plaintiff is 

now suffering and tor which he seeks indemiity in this acticn is 

the very disease which manifested itself in 1922 and 1923. 

Other points have been urged but in the view we take of 

this cause we deem further discussion unnecessarye 

fhe false answer of the insured to the question propounded 

to him as to the previous condition of his health, as heretofore 

set forth, concerned a fact material to the acceptance of the risk, 

which, if truly known to defendant insurance company, would un- 

doubtedly have caused it to refuse to issue the policy in question. 

Plaintiff by signing the application for the policy represented 

such snswer to be true and as the undisputed evidence shows that 

it wes untrue, it would serve no useful purpose to remand the ecause 

for a new trial. 

The judgment of the Municipal court is, therefore, reversed. 

REVERSEDe 

Friend and Scenlan, JJ«, concure 
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HENRIETTA KOCH, 
Appellee, 

APPEAL FROM MUNICIPAL 
Ve 

GOURT G CHICAGO.> 
MONARCH FIRS INSURANCE COMPANY, 
@ Gorporationy 

ys gaia 12 9 G i ae 6 0 9" 

MRe PRES DING JUSTICE SULLIVAN 
DELIVERED TH? OPINION OF THU COURT. 

i i ce” 

This appeal seeks to reverse a judgment for $360 entered 

in favor of plaintiff, Henrietta Kech, against defendant, Monarch 

Fire Insurance Company, in an action tried by the court without a 

jury, which was brought by the former to recover for the alleged 

theft of a Pontiac sedan under a policy of insurance issued by the 

latter. 

Plaintiff's statement of claim filed January 23, 1936, 

alleged substantially that she owed a Pontiac sedan on October 

20, 1935, which automobile defendant had theretofore insured 

against theft; thet said automobile was stolen by persons unknown 

October 20, 19353 that defendant efter having been notified of 

the theft refused to pay the amount due under its policy; and that 

her automebile was worth $400. 

Defendent's amended affidavit of merits admitted its 

issuance of the policy of insurance but denied that plaintiff owned 

the automobile in question and that it was stolen from her or any 

other person October 20, 1935, or on any other dates It then 

alleged that “at the time said policy was issued there was an 

outstanding interest and claim of ownership in and to sid auto. 
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mobile;" thet “the plaintiff was fully aware of said fact at said 

time;" that "the said plaintiff did not at any time herein have sn 

insurable interest in ssid automobile;" that "title to said auto- 

mobile during all of said time was not registered with the Secretary 

of the State of Illinois in the name of the said plaintiff;" and that 

"title to said automobile is not now registered in the neme of said 

plaintiff but during all this said time has been registered in the 

Mame of another persone" 

There Was no competent evidence introduced upon which the 

trial court could properly find the issues in plaintiff's favor. 

Plaintiff herself was not a witness and while it is true that there 

was testimony that she and her brother-in-law reported to the police 

and others that the automobile in question was stolen, there was not 

a word of competent evidence offered at the trial that it was actually 

stolen by a person or persons, either known or unknowm, Plaintiff's 

brother-in-law testified in her behalf that he last saw the car on 

the night of October 19, 1935, in the possession of one Bonan, who 

was @riving it with plaintiff's knowledge and permission and he 

testified further over defendant's objection that said Bonan tele- 

phoned him on the morning of October 20, 1935, that “the car is 

stolen"; and that Bonants estranged wife told him [the witness] two 

days later that "she had the car, and she was going to keep it." The 

only other witness at the trial was one Raymond Ae Miller, an adjuster 

for defendant insurance company, who had no personal knowledge con- 

cerning the theft of the automobile. Thus all the testimony as to 

the theft of the automobile was purely hearsay. Where an action is 

tried by the court without a jury, if the record discloses sufficient 

competent evidence to sustain the judgment, the incompetent evideneey 

if any, may be Cisregarded. In the instant case, however, the recard 

fails to disclose any competent evidence at all to sustain the finding 
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and judgment of the trial court. 

Other peints have been urged and considered but in the 

view we take of this case we deem it unnecessary to discuss theme 

The judgment of the Mumicipal court is reversed and the cause is 

remanded for a new triale 

REVERSED AND REMANDED. 

Friend and Seanlany JJe, concure 



hice fa duet Bins. he, exw ater stume Lett, edd: to: saombut dae 

me at ah ae 90d eva admtog TOMI) 6+ ow ig 
: 38 mpab,on 0980, BL? 20 soled om wate 

oe at smo Lagos est Yo. tnemabut iy 
uri 
Wh. 

Dela: a2) a: a OE 9 ORE OR ot bobrssies 
CHKGLe 

ale Capes ae 

hind domi ott oe some th Bical tae | bier wcvnge 

Me ak Roses SMM Hicks uel waked bikie, dest tie — dase Maren | 

beste ey 

mele place aeger Asean: saat Subeh swe Farrs weenie, Sah ae! 

| | Pash ah va ale Sek —pheogeeny flume. dR tatnd 

emess tely are add ae ee haa eon $e betes. et Moosed Teddadede 

| otk Gare = oe hoard mien ie A mk wai a man Me eM Me L yaomatead naw 

ten cil ase moti se anes iy ree ina dk add Tica tradse bes 

{ for “Ket a at oa bak hs : 

ene oh) 

Py sed sing sie coatine ‘om 

ae wud viene tone wee cet Eawtod rad a bois Meet’ me 
# 

ee ns ieonioon $b dak «SOUL GOK cstv te 

| 6d bese mo kan tere sia tog sida of ethamdaty se be oe: ge ' sth Rae 

| vied acaides aa ents. ae ashen st deuckos Bub pene. iby “ sashadint 

ah. tam one” ‘heat tg niet Oe rani 9 tow asic perk ply watt be a6 

ous Lanning font beta MES mene okay oananene sens ditt $l ace tobi 

een Mag k on ie Ye eee oa jn vaio me baa atom tails ode | 
ae 

wet wrlLow Ben BOLE oa. orang eta i iain ate. te agent ir 

GOS i. PAT Rien ome bansie: i See inne ihe mueen wer 

Og eH Yneaiteas way. Die aauusts esd ic ase pry to Ve Ms 

‘ ie uo ey 

wd do bios na Ce sypazeat “ost aoe ‘obtsaneaua asld aoe we 
LS id a 

saatcivigt tes snaatoats Sunde wats h eat, ft sae be ope 

ri nes mss rs 
mene enniat fomyswed aaiae Pisa ae auts a | sbabeamacsi oa hss bie ‘Be 

Pia wit Sane gt a gare sat ~ 

matdtret ¥ sa A asigiheaie Bute foam aa eomeh tre tmasegos Kile anatodhh ef ale ; 
vt Bebb aman eae | 

oa i) 



38717 

BOARD OF EDUCATION OF THE CITY OF 
GHICAGO, a body politic and corporate, 

Appellee, 

Ve 

APPEAL FROM 

MUNICIPAL COURT 

PRATRIE GARAGE, Ince, a corporationy 
LOUIS KATA and JOSHPH HINHORN, 

Befendants, belowe 

OF CHICAGO. 

a ce Ci i a ne Sill i 

PRAIRIE GARAGE, Ince 

Appellant. S9OT.A. 608° 
MRe JUSTICH FRIEND DELIVERED THE OPINION OF THE COURT. 

The Board of Education of Chicago brought a joint action 

against Prairie Garage, Ince, Louis Katz and Joseph Hinhorn, de- 

fendants, for possession of premises known as 5211-12 Prairie 

avenue, and for rente Before trial Joseph Hinhorn was voluntarily 

dismissed from the casee Trial was had by jury as to the remaining 

defendants, resulting in a verdict and judgment in favor of plain- 

tiff for possession of the premises and costs, from which defendant, 

Prairie Garage, Ince, appealss 

It appears from the evidence that in April, 1924, plaintiff 

solicited bids for various of its vacant properties, including the 

premises in question. October 1, 1924) the property was leased to 

Louis and Rose Katz for a period of 99 years. The lessees agreed 

to erect a building thereton to cost not less than $50,000. The 

lease provided for a stipulated rental of “1,800 a year for the 

first ten years, payable in quarterly installments, and provided 

for reappraisal of the property and the fixing of rentals at the 

expiration of each ten year period. It was stipulated that the 
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lessees should pay the taxes upon the property, that a written 

notice be given the lessees in the event of theirdefaulty, and 

that "if such defaults are not made good in ninety days after ser~- 

vice of notice, lessor may, at its option, declare the lease ended." 

Lesseres entered into possession of the premises and erected 

@ one-story brick garage covering the entire lot, at a cost of 

$60,800. By the terms of the lease all improvements made by the 

tenant were to become the property of the lessor. With the consent 

of the Board of Uduecation, Leuis and Rose Katz assigned a one-half 

interest in the lease to Joseph Binhorny and thereafter, April 21,5 

1926, the KatzeéB and Hinhorn assigned the lease to the Prairie 

Garage, Ince. 

The various quarterly installments due under the terms of 

the lease were paid until October 1, 1932. The undisputed evi- 

dence discloses that no rent was paid thereafter, md that the 

lessee is still in possession of the premises. Defendant paid only 

part of the ger ral taxes levied for the years 1927 and 1928, and 

defaulted in payment of taxes for all subsequent years. The propetty 

has been repeatedly forfeited to the State for such nonpaymente 

By reason of these defaults the Board of Education, at a 

regular meeting assembled, December 27, 1933, authorized a notice 

to be served upon all parties interested, advising them that if 

the rents and taxes then in default were not paid within ninety 

days, plaintiff would declare the term of the lease ended and the 

lease forfeited. The notice was served February 14, 1934, upon 

all parties in interest. However, defendants did not pay either 

the taxes or the rent, or any part thereof, after the notice was 

served upon them, and therefore plaintiff, a public body intrusted 

with the management of the school lands, by formal notice on June 

27, 1934, delcared the term of the lease ended and the lease for= 

feited, and directed its attorneys to bring suit for possession 



ie 

nodjiuw s gadd .Yuogerg ed mogy sexed oft yaq biworla eesanel 

bas «tinats 5 tied? to tneve oft mk econeet ont movin of cotton 

“xee tedis ey2h ylouta at boog ebam som ors atiustob dowe ti” saskt 

" hebae easel elt sisloeb qsmliqo ati ta eysm toceel ,ootton to epty 

betoete baa eosiserg oft to 10 Lageeaog oda betedae aseased 

to teoo s te 2fol orvitmo: ote: patreves (egetsy ‘Motel: wusdehentlite 

ed? vd sham edmemevoetaqmt [Le easel odd to aures at ve 2008, 0a¢ 

tnenroo sad AtTV ..toaeel eoxlt to Vexeqong, ould omood 09 otew tnened 

tiait-one © bomgteaa ateX cvoft hers ebiodt eno be s0u180" Yo brebe ont 6 

iS LhugA _tevtastods brs qirrosintl dqesot ot onnet eft xi taetedat 

either? sd of easel ott ict nroda bk baa Word oat, sb80L 

eee Ts «ont opera) 

‘te amos ott uehas oh stmom{ latent vized nap ayo bay. ont. me 

«lve beduqekbou of? .S8@L .f tedosoO Litem bisq ovew easel ont 

~ ed gadd bam .tedtAetondt bieq usw Yat om ¥add Weedfoalh cone — | 

eino bisq dnsbacteG yasatmete off? Yo Noteneedog at Lite ef Soeeer 

bos «B8S0L bas YSUL eteoy oft ot helyot abxsd Ist xey odd to Ptey 

Weoqorg edt! .axedy theupoadva [la tot aoxed to ¢Homeisq at bedtis'tey — 

" ¢nemgaqmon dove tot of6d8 Set oF bottetzo? ytdeddoqet nosd wee 

“a to ynoltsoubit Yo breot end effustob edead “to Hoased Yr *"” 

 golton s héstvortys’ eee .°2 tedmeose ybotdmotes Yaisoen ceLinot 
th gods modd gukaivbe «beteotednt eeleted CLs my beyxoe of OF 

oytonin nit tv bisq ton drew ¢iire'tes at moc) woke Bnd etnot oft — 

exit biog! tne ousef off Yo sted oft oxsfoob bisew Ttivutsty yesh — 

mbqu ehSCL «dt CrerdéT perros aw Sokton “eit see teriby BaReL. 

werldie You ton bLb atnabactoh yrevewoH .daotedat KE eol¥rey tts 

anw eotton oft tedtn ~tostedd J1sq vie to eémer etd ro sexed sift — 

besuuitni ybod offdug ® «Vilentaly ero Teel} pha jelly Koas seve bin. 

sm mo solsen Lemrol yd yabost Looe edt “to. thentiysiinnt’ ory Stele : 

“SOT ceoph oid: bre hobs onnel eit towed ott bovaeLeb yReeL eS 

 fotaagenog wi tive guid of eyenrosts wth Sedoonth: baw 4heyter 



ota 

end for rente At the time of the termination of the lease there 

were due eight installments of rent, of 9450 eschy as well as unpaid 

taxes for the year 1927 and subsequent thereto, as follows: Yor 

1927, $74.66; 1928, $240.81; 1929, $1,122.50; 1930, $1,223.18, and 

1931, $1,121.62, together with interest and penalties due each year 

under the statutee 

Ho further action was taken by the Board subsequent to June 

27, 1934, when the lease was declared forfeited by reason of the 

failure of the lessees to make good the defaults under the lease, 

until December 14, 1934, when the joint action for rent and for 

possession of the premises was instituted. The original statement 

of claim filed by plaintiff demanded of defendants "rent in the sum 

of $3,600 for the period beginning July 1» 1932, and including 

September 30, 1934, and for the quarterly installment of rent due 

October 1, 1934, in the sum of $450, all pursuant to the terms of 

a certain lease dated October 1, 1924, between plaintiff and Louis 

and Rose Katz." Thereafter, February 21, 1935, an smended statement 

of claim was filed by leave of court which cosisted of three counts: 

A count to recover rent under the terms of the lease; a count to 

recover rent for the use and occupation ef the premises; and 2 count 

to recover possession of the premises. The count for the rent alleged 

in detail the facts pertaining to the execution of the lease, the 

assignment thereof, the defaults in the payment of taxes and rents 

the ninety day notice, and the fact that plaintiff did elect to de= 

clare, and did declare, the said lease terminated and cancelled for 

default in the payment of the rent end taxes, and that notwithstanding 

such cancellation and in disregard of the notice defendants r emain« 

ed in possession, and still retain possession, of the premises. The 

eount concludes with a prayer for a judgment for rent due under the 

terms of the leasee 
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The affidavit of merits filed by the defendants, other 

than Hinhorn, denied in general terms that defendants were still 

in possession of the premises, denied the defaults in payment of 

taxes, admitted the provisions of the lease for the cuarterly 

payment of rent, denied that they were indebted to plaintiff in 

the sum olaimed ror rent and interest pursuant to the terms of 

the lease, denied any indebtedmess for the use and occupation of 

the vremises for the period beginning July 1, 1932, and averred 

that no reappraisement of the property had been had for the purpose 

er fixing the rental basis on and after October 1» 1934, in accord- 

ance with the terms of the lease, and that the failure to reappraise 

said property was without fault on their parte To these defenses 

dnt endants ultimately added the defense that the lease was not ter= 

minated as alleged, and that the forfeiture, if any, was waived by 

the acts and conduct of plaintiff. 

As ground for reversal. it is urged that plaintiff waived the 

forfeiture of the lease by its demand for rent accruing under the 

lease subsequent to the forfeiture. It is argued that in both the 

original statement of claim, filed December 14, 1934» and the amended 

statement of February 21, 1935, plaintiff demanded rent accruing sub- 

sequent to June 27, 19234, the date on which the forfeiture was de= 

clared, as well as interest on the unpaid rent “as provided in the 

lease," and that this constituted a recognition of the tenancy as 

still in existence and amounted to a waiver of the forfeiture. 

Hopkins ve Lewandowski, 250 Il]. 372, and Webster v. Wichols, 104 Ille 

160, are cited in support of this contention. in the Hopkins case, 

supra, the lease contained a provision authorizing the forfeiture 

if the rent was not paid when due. The court held that this rendered 

the lease voidable at the election of the landlord, but that if after 

the rent became due the landlord gave netice te the tenant to surrender 

possession in five days, the right to declare a forfeiture was waived 
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fer that period, and that the landlord could mot lawfully bring 

an actioa of foreible detainer before the expiration cf the time 

stated in the notice. In Webster v. Nichols, supra, it wae held 

that the receipt of rent subsequently accruing from the tanant by 

the landlord, who pricr thereto had ground for ferfelture of the 

lease, constituted an affirmance of the existence of the lease and 

waived the forfeiture. 

In addition tc the foregoing cases defcudants' counsel cite 

excerpts from various texts and decisions in other states which they 

gay amply support the rule that a demand for subsequently accruing 

rent waives the forfeiture of the lease. However, these suthorities 

relate to situations where there were waivers ef existing ground of 

forfeiture prior to the action declaring the forfeiture. In the case 

at ber the lease had been finslly terminated 2nd cancelled ty appro- 

priate action of the Board, and defendants were fully apprised there- 

of. Prior thereto pleintiif had served notice on dsfendants that 

certain defaults existed and that unless these defaults were made 

good within ninety days, as provided in the lease, a declatation of 

forfeiture would follow. Apparently nothing wes paid by d«fendants 

‘éuring the ninety day period and the resolution of forfeiture follow- 

eée This presents a Gifferent situation frem that existing in the 

Gases cited where the lessers waived ground of ferfciture then exist- 

ing through some conduct or action on their part, but never in fact 

finally terminated the leases, as they hed the right to do. It has 

been held thet waiver rests upon an estoppel (Big Six Development ge 

vs Miichel1, 138 Fed. 279) growing out of some action or conduct on 

the part of the lessor, through which he forgoes the exercise of a 

right then existing ané induces the lessees to believe that the tenancy 

is still in force. Nothing of that kind occurred in this proceeding, 

nor is there uny evidence to show that defendants may have been in any 
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way misled by the conduct of plaintiff. In fact, defendants 

evidently recognized the forfeiture, for long after the suit had 

been commenced and while it was pending, Katz submitted a proposal 

to the Board of Hducation for a new lease of the premises in ques- 

tion, which was based upon the express condition that the action 

of the Board of June 27, 1934, be waived, cancelled and set aside 

and that the pending suit be dismissed. 

Plaintiff cites and relies on Schumann ve Marky 208 Ill. 

282, as expressive of the rule that a suit for rent is not incon- 

sistent with a suit for possession predicated upon a forfeiture of 

the lease. In that case plaintiff sued for rent for the month of 

July, and at the same time demanded possession of the premisese It 

Was contended that since plaintiff had brought suit for July rent, 

any forfeiture of the lease for the month of July was waived, and 

that a suit for possession could not be brought wntil after August 

le In discussing this contention the court said (pe 288)% 

"It is then urged that as the appellees had brought a suit 
in assumpsit for the July rent, they could not forfeit the lease 
and maintain a suit for the possession of the real estate prior to 
August 1y 1901, for the reason that the beginning of a suit for 
the July rent is inconsistent with the act of appellees in ter- 
minating the tenancy prior to the expiration of the month of July. 
It is said that the suit in assumpsit and the proceeding under the 
forcible entry and detainer statute are inconsistent remedies for 
the enforcement of the same right, and that having elected to first 
sue in assumpsit, the plaintiff can not afterwards, during the 
period covered by the rents sued for, terminate the lease and sue 
for possession. ‘This is a misapprehension of the situation. The 
landlord has two rights: one is», to have the rent that is due paid; 
the other is, where the rent has not been paid, to proceed under 
the statute and obtain possession, if the rent be not paid within 
the time fixed by the notice which the landlord is authorized to 
give by section 8 of chapter 80 of Hurd's Revised Statutes of 1901, 

page 1135. If before the expiration of that notice the rent is 

paid, any further proceedings for the possession are barred; but 

no attempt to collect the rent by a suit in assumpsit will bar 

the suit for possession unless the rent be actually paid within the 

time limited by the notices 

“A pending action for use and occupation will not invalidate 

a notice ef the termination of the lease, for the landlord may only 

recover in his action for rent due at the time of the expiration of 

the notice, although he may claim rent to a later period. (Tayler 

on Landlerd and Tenant, sec. 485.) The language quoted from Lord 

Coke in the case of Jackson ve Sheldon, 5 Cowe 457, also leads to 

the same conclusion." 
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We think the Schumann case expresses the rule in this 

State and that a pending action for use and occupation does not 

invalidate a termination of the lease. It was there said that 

the landlord may recover only rent due at the time of the expiration 

of the notice, although he may claim rent to a later period. In the 

instant proceeding no damages were allowed plaintiff, and omy a ver- 

dict for possession was returned by the jury. Wo point is raised as 

to this by either of the parties, and the only question involyed is 

whether the verdict and judgment for possession were propere 

Tiffany on Landlord and Tenants, vole 2» s@ce 194) pe 1391, 

supports plaintiff's position. The author there says; 

“At common law, the acceptance by the landlord ef an in- 
stallment of rent, paid on a day after it became duc, is not a 
waiver of the ect of forfeiture consisting of its nonpayment on 
the day on which it became due, that is, he may accept the rent 
and yet enforee a forfeiture because it was not paid promptlye 
There are several cases in this country to the contrary, but 
these must be regarded, it would seem, as involving the introduction 
of an equitable defense in a common law action, which is in many 
states now permitted by statute. ven in the jurisdictions, however, 
in which this latter view prevails, the landlord's acceptance of 
part of an installment will, it seems, not prevent his enforcement 
of the forfeiture for nonpsyment of the balance.* 

4 careful examination of the count of the amended stat ement 

of claim, which defendants contend contains a waiwer of the can-= 

eellation of the lease, discloses that this count by its express 

terms negatives any theory of recomition of the tenancy under the 

lease or the abandonment of the cancellation thereof. It alleges 

in detail all the facts pertaining to the execution of the lease, 

the defaalts, the ninety-day notice, the fact that plaintiff elected 

to and did declare the lease terminated, and that notwithstanding 

these circumstances defendants still continued to hold possessione 

These allegations clearly indicate that there was no intention what- 

soever on plaintiff's part to waive the declaration of forfeiture, 

nor is there any inconsistency between the position which plaintiff 

assumed in demanding possession of the property and ite claim for 
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rent. The statute recognizes actions fer rent and for possession 

and treats them as concurrent remedies, not in any way imconsistent 

with each other. Therefore, the inclusion of a demand for subse- 

quently accruing rent in a suit for possession of the property, under 

the clear allegations of the amended statement of claim in this casey 

eannot be held to constitute a waiver of the act of the plaintiff in 

declaring 2 forfeitures 

As further ground for reversal it is urged that the court 

erred in giving two instructionse The first of these follows: 

"The Court instructs the jury as a matter of law that if 
the jury believe from the evidence that the defendant violated the 
terms and conditions in the lease under which it occupied the 
property in question under the plaintiff, then by the terms of the 
lease the plaintiff had a right to declare a default and forfeiture." 

It is argued that this instruction was misleading in that it did not 

limit the violation by defendants to the defaults claimed in the 

amended statement of claime However, inasmuch as the only evidence 

of violations of the terms and conditions in the lease were the de- 

faults in the payment of taxes and rent, both of which were conclusivee- 

ly established by plaintiff's evidence and not denied, the jury could 

not have been misled by this charge. 

The second instruction camplained of is as follows; 

"You are instructed that if you believe from the evidence 
that the defendants or either of them are in possession of the 
premises described in plaintiff's statement of claim, and that 
they or cither of them, unlawfully withholé possession of said 
premises from the plaintiff, and if you further believe from the 
evidence that the pleintiff is lewfully entitled to possession 
thereof, then you should find the issues in favor of the plaintiff 
and against such defendants or either of them as you velieve are 
er is unlawiully withholding possession thereof from the plaintiff." 

inasmuch as the ¢ vidence conclusively shows that defendants were in 

posssssion, operating the garage, thot the rents were in arrears for 

2 leng period of time, that taxes were in default, and that the lease 

had been definitely terminated, we see no merit to the defendants! 

complaint as to this second instruction that the jury was not given 

any explanation of what evidence would justify its reaching the 
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conelusion that defendants were unlewfully withholding possession 

ef the premises and that plaintiff was entitled to the possesai on 

thereote 

Plaintiff's counsel devote a considerable portion of their 

price? to the contention that plaintiif, being a body politic and 

corporate, could act only in meeting duly assembied and that without 

such action the forfeiture could not be waived. Holding as we do 

that there was no waiver of the forfeiture, it will be unnecessary 

to discuss this propositions 

The evidence in this case is conclusive that defendants 

were hopelessly in default, that they were given ample opportunity 

to make good the defaults, and yet did nothing, and that the lease 

Was preperly terminated and cancellede We find ne support for the 

contention that the forfeiture was waived by plaintiff in instituting 

a joint action for rent subsequently accruing end pessession. The 

ease Was fairly tried. The judgment of the Municipal court ef 

Chicago should therefore be affirmed, and 14 is so ordered. 

APFPIRMEAD 

Gwblivai, Pe Je, and Scanlan, J., concurs 
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GEORGH CHRISTIAN» 
Appellee, 

es APPEAL FROM COUNTY 

PETER SMIRINOTIS, COURT, COCK COUNTY. 
Appellants ; 9 9 0 tA. 6 ¢) Q' 

MR. JUSTICE FRIEND DSLIVERED THE OPINION OF THE COURT. 

July 12, 1930, plaintiff hac judgment for §400 and costs 

before Willism Melville, justice of the pesee. Defendant appealed 

to the County court of Cook county, and on September 4, 1936, filed 

an appeal bond, in the sum of $800, which had been approved by the 

dJustice on July 28, 1930. Thereafter, January 3, 1935, the 

following order was entered in the county court: "This day said 

causs being enlled for trial on the court's own metion, it is 

hereby ordered that the appeal herein be and it is hereby dis= 

missed." (Italics ourse) March 17, 1936, defendant filed a 

petition in the county court to reinstate the cause, alleging, 

inter alia, that Jenuery 2, 19355 there appeared in the Chicago 

Paily Law Bulletin a call of the first 1060 cases on a calendar, 

prepared and ready for distribution im the clerk's office, together 

with the sunouncement that the first tem cases on the call would be 

held for trial; that the above imtitled cause appeared es ease Noe 

47 om the list of cases publishedj that by mistake the court entered 

em order January 3, 1955, dismissing defendant's appeals that plain- 

tiff, heaving failed to file an appearanoe or to otherwise follow the 
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eappesl from the justice of the peace, and the cause heaving required 

e trial ds nove upon appeal, the court sheuld have entered judgment 

fer defendant for costs instead of dismissing the appeal. It is 

slso alleged that defendent's attorney had, for more then four 

years from the date of the filing of the appeal, watched the calis 

of the court, and that no cslendar was prepared during that tine; 

that defendant has 2 good and meriterious defense to plaintiff's 

clsim, Which is set forth in @etsil im the petition. 

In answer to defendant'a petition for reinstatement of 

the cause, plaintiff filed a motion to strike the petition from 

the files, averving in substance that the petition set up alleged 

errors in law and mot in fact, and that the court therefore dda 

not have jurisdiction to set aside the erder of dismissal after 

the term time. After a hearing om the petition and the motion to 

strike, the court overruled defendant's motion to vacate the order 

of dismissal, and this appeal followed: 

The question presented is whether the court had jurisdicti ony 

after the expiration of the term, to set aside the order of dismissal 

of January 3, 1935. Defendant's motion is im the osature of a writ 

of errer corem nobis, and is predicated on secs 72 of the Practice 

act (Illinois State Bar Statse, 1935, chaps 110, pare 200) pe 2448), 

waich is identical with gec. 8° of the former statute. This section 

of the statute provides: 

"Tne writ of srror coram nobis is hereby abolished, and 
all errors in fact, committed in the proceedings of any court 
cf record, and which, by the common law, could have been sorrected 
by said writ, may be corrected by the court in which the error was 
committed, upon motion in writing, made at any time within five 
years after the rendition of final judgment in the case, upon 
reasonable noticee * * #® 

It is conceded that if the cause in the county court was 

dismissed January 3, 1935, through an error in fact rather thm 

an error in law, the court hed jurisdiction under the provisions 

of the foregoing statute, and upon a proper showing, to vacate the 
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the eeder ef dicmissal; therefere the query whether the order of 

dismissal resulted from an error in fact or om error in lave 

Under rule 23, pere 2 of the rules ef the Gupreme court 

of Illinois, “all causes shall be set and apportioned as shali 

be fixed by local rules of sourt.® 

Rule 17 of the county court provides that “eack judges 

from time to time, shall cause to be prepared a trial calendar 

of causes assigned to him which have been noticed for trial in 

the manner hereinafter stated; and no cause shall appear on the 

trial calendar of any judge which has not been noticed for trial." 

The rules of the county court provide also that the court 

Shall from time to time cause the clerk “to prepare separate law 

* * * calendars of all cases which have not been noticed for trial 

within two years of the time of their commencement and assign mch 

calendars to one or more judges for disposition." The latter 

rule imposes on the clerk of the court the duty of making up such 

&® calendar, only om order of the court. in the praccipe filed by 

defendant for making up the record of the trial court, his counsel 

fequested the clerk to include the order of court directing the 

clerk to prepare a calendar on which this cause appeared. No 

such order was included, and therefore it may be inferred that no 

such order was entered and that the clerk prepared the calendar 

Without the written order of the judge of the county courte The 

instent proceeding had not heen noticed for trial, and therefore 

eould not properly have been included in a salendar of cases within 

the contemplation of rule 17 of the county court. The only other 

kind of calender contemplated by the rules of the county court was 

a calendar of cases that had not been noticed for trial within two 

years at the time of thely commencement. If the instant proceeding 

was included in the list of ceases appearing on the calendar on 

January 3, 1935, it could only have been properly included on the 
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erder of the court, and since no such order appears of record, 

it was manifestly a misprision of the clerk to include this 

procecding on the call. The announcement in the Law Bulletin, 

aS appears from the record, does net designate the cases included 

in the call as being more then two years old, nor is any mention 

made that the call was prepared pursumt to an order of the courte 

It would appear therefore that the call consisted principally of 

cases which had been noticed for trial, and since this proceeding 

had not been s0 noticed it was an error on the part of the clerk 

to imeclude the cause on the calender of Janwary 3, 1835. This 

constituted a misprision on the part of the clerk, which under 

gece 72 of the Prectice act, vested the court with suxinddetieds 

within five years after the entry of the order complained of, to 

eutertain a petition and motion for setting aside the dismissal. 

(Cramer v. Illinois Commerciel Men's Ass'n, 260 Ill. 5163 Smyth’ 

ve Fargo, S07 Ille 300.) If the court had know the fact that 

the ¢ause Was improperly included in the calendar of cases appeare 

ing on the cell it would undoubtedly not have entered the order of 

Gismissal in question. We think that the order was entered through 

an error in fact, and upon the showing made by defendant should 

have been set aside on the motion to vaeatee Therefore, the order 

of Warch 27, 1956, is reversed and the cause is remanded to the 

county court with directions to permit plaintiff to answer within 

a reasonable time defendant's petition of March 17, 1936, to vaeate 

the order of January 3, 1935, and for such further proceedings as 

‘are not inconsistent with this opinione 

REVRSED AND REMANDED WITH DIRSCTIONS. 

Bullivany Pe Jey and Geanlany Jo, Comcure 
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HOWARD FOX, ) 

Appellee, 

Ve 

APPEAL FROM SUPERIOR 
MAURICE He. BENT et ales 

individually and as COURT, COOK COUNTY. 
copartners » oe business 2. 
as BASTMAN, DILLON & COMPANY, fe 

Appellants. 12901.A.6 0 9 

MRe JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT e 

Defendants, copartners doing business as Hastman, Dillion 

& Company, seek to reverse a judgment rendered against them in 

the Superior court in favor of Howard Fox, plaintiff, for 

$2,581.50 and costse 

No question arises:on the pleadings and there is sub- 

stantially no dispute as to the following facts. Plaintiff 

maintained a brokerage account with Charles Sincere & Company 

which was transferred to defendants in June, 1930 When the 

account was taken over by defendants they paid to Charles Sincere 

& Company, pursuant to plaintiff's instructions, $35156.89. At 

the same time plaintiff executed a customer's ecard, agreeing 

that “all securities from time to time carried in my marginal 

account or deposited to protect the same may be loaned or may be 

pledged by youe" Thereafter, from time to time, various orders 

for the sale and purchase of securities were filled by defendants 

for plaintiff's account, confirmation of each transaction was 

mailed to plaintiff, and at the end of each month he was furnished 

with an itemized statement of the transactions made. Plaintiff 

evidently became dissatisfied with the method in which his account 



“panes 

gat ape 208 GuWOR F 
qoetieqqA | #3 

<PrMyoD HOOD, «RAVOD ts | fe at? tae : 
a atemttaqos | 

“ROD ALL OCG be ee seamattonats oer pa tae 

.rauoo aa co WO TKTGO ame ‘comrvara cui mORTEUT st 
OS a pati hy 4 

eh 

moll ,aamdoak es xaontsnd ante atentzegoo amtnehagtor, , 

OX 1 Tibeatede exot brewsH ta sovs? at fares me tng si ost 

sateoo bas Sbawea +) 

~diva af oxorld bee epalhesiq ont mo-doatss mitagup: ou . 1 ag 

Titinislt sadort gatwollot eid ot ae, etugath on, aati 

yraqmoo & ereouk2 oefindd dtiw drameos sgatodoud a, bem. 

odd nodW vOSCE ¢enwt tut etnehnetob 0% hoxzetanet? neuibie 

ereonta actrsld of bitag youd adntabseteb yd tevo neat saw drmqcos. 

GA O88 aL ee panolfoutdant wt titentelg of tmumereq ie yneqmod & 

“ ghtootgs (based attomoiyaus a botueexe “Piitatelg omy sata odd 

 Sentarom wr at botucse omkt ot omtd mont aettinyooa Lat add 

Od Yeu TO benaol od yam oman eft goodonq of bedlaogeb 70 gmyocog 

atebxe aveticy .omtd of omtt soak stodteored? "ssoy yd be 

atausbuotos yd beLlrit otew seltiuooa te panderyg, bas. iy ar Rute 

acw noltosenst? Hoss to nottase tino o «taupoos a'Thtsmiate tot 
betieinss? sow oa Ainem Mose To bre edt ds base 1 Mbtatetg od boLtam 

Tilsnielt -sebam omottosenert edt to dmemetate bextmett ms athw 
HAE FG 

éeurooos ata doinw at hbodiem ot diiw botielssealb omsood vitmobive a, 

Pe.) 4 

hPa, FAR alle SEU BO 

ay 6 
* ae 

HL mess gantegs berobest Jnommbst s enteves + foon ewuTMOD. a he 

we ” oat sot 



=D 

was handled, and September 16, 1950, he had his attorney, David 

De Stansbury, write a letter to defendants, charging specificaily 

that certain unauthorized sales and purchases had been made by 

Mr. Morgan, defendants' customers! mane He concluded by sayings 

“Tt shall expect you forthwith to deliver up to Mr. Fox 

the shares of his stock that you now have in your possession 

less the sum of $5156.89, $3156.89 of which was paid to Chas. 
Sincere & Coe, by you at the time the stocks were delivered to 
you by Mr. Fox and the additional sum of $2,000 paid to Mr. Fox 
on the 12th instant. The differenee between the face value of 
the shares which Mr. Pex gave you om June 20th and the sums 
advanced to Mre Fox's account leaves a balanee of 995333605. 
The matter can be accommodated by sending Mre Fox a check for 
this amount or the shares themselves." 

Defendants replied to this communication on September 19, 1930, by 

stating that they had carefully investigated the statements made in 

Stansbury's letter, and that "despite the information you state you 

have received, each of the transactions which appear in Mr. Fox's 

account Was made upon authority given personally by him. * * * After 

each transaction in the account confirmation was sent by mail by us 

to Mr. Fox in the regular waye He received statements of his 

account for June, July and August showing all transactions during 

said months. No objection at any time was made by Mr. Fox to any 

of the transactions in the accounte i, therefore, recognize no 

liability of any kind to Mr. Fox on account of the transactions in 

the account." 

September 235 1930, Stansbury again wrote to defendants, 

acknowledging receipt of the letter of September 19 and admitting 

defendants statement that Mr. Fox had received confirmation of 

the various trensactions, “but in each single instance he insisted 

thet your Mr. Morgan desist further from engaging or pretending 

to engage in transactions for Mr. Fox's account without the consent 

and approval of Mre Foxe" The writer concluded by saying that “the 

only question involved is whether Mr. Fox insisted that Mre Morgen 

make no further transactions of Mr. Fox's account without his approval. 
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Dependent upon that will be determined whether a suit should 

be begun to recover his losses. It is hoped that this eventuality 

will not occur." (Italics ours.) Nothing whatsoever was said in 

this letter with respect to the immediate delivery of the securi- 

ties which were then held for plaintiff. 

Upon receipt of the foregoing communications defendants 

turned the matter over to their counsel, Mre R. Se Tuthilly who 

on September 24 wrote te Stansbury soliciting a discussion of the 

casee The record indicates that thereafter at least one conver- 

sation ensued between counsel for plaintiff and defendants and 

October 16, 1950, Tuthill wrote Stansburg calling his attention 

to the fact that plaintiff's aecount was still short 50 shares 

of Southern Railway stock and soliciting a letter from plaintiff 

directing defendants to cover this short sale. November 20, 1930, 

more then a month later, plaintiff delivered to defendants such a 

letter authorizing the purchase of 50 shares of Southern Railway 

stocke 

Pecember 6, 1930, Tuthill sent Stansbury a statement of 

plaintiff's account from its inception to November 30, 1930, showing 

a credit balance of 1,492.73, listing the securities held by defend- 

ants in plaintiff's account, together with a letter stating that 

Bastman, Dillon & Company were willing to deliver to plaintiff the 

amount of his credit balance and the securities held by them, without 

conceding “thet any of the transactions in the account were made 

without the authority of Mr. Fox." Finally, VYecember 27, 1930, plain- 

tiff ealled for the securities in his account and accepted delivery 

of them together with a check which represented in part the profit 

which he had made on the short sale of Southern Railways siock. Nothing 

further occurred umtil April 21, 1932, when the declaration in this 

proceeding was filed in the Superior court, charging defendants with 

damages caused by alleged unauthorized sales and purchases and claiming 
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e wrongful detention of his securities. The count im tae original 

complaint alleging uneuthorized sales and purchases was abandoned 

in the emended compleint, and the case was tried by plaiatiit on the 

theory that his securities were wrongfully detained aftexs demand and 

that he was entitled to damages for the difference between the value 

thereof Septembcx Léy 1930, the date of the alleged demand, and 

December 27, 1930, when the securities weve finally delivered to hime 

Plaintiff takes the position thet when hie counsel requested 

delivery of the securities September 16, 1930, defendants were under 

an absolute duty to deliver them to him forthwith, because the securi- 

ties were fully paid and pleintiff had a eredit balance of $1,495.58 

in the account. It is argued that plaintiff's securities were never 

carried in a marginal account, that they belonged to him and that a 

proper and unqualified demand was made on defendants which entitled 

him to immediate delivery of the securities. These contentions are 

not sustained by the record however, hen the account was trans- 

ferred in June, 1930, defendants paid to Chase sincere & Company 

the sum of $3,156.59, and plaintiff then agreed that “all securi- 

ties frem time to time carried in my marginal account or deposited 

to protect the same may be loaned cr may be pledged by you.” He 

thus agreed to pledge his securities with defendants and to have 

them carried iu his “marginal accounte" Wo other interpretation can 

fairly be placed on the customer's card which he signed. Although he 

deniss any indebteduess toa defendants between September 16 and Nove 

ember 30, 1950, by reason of the oredit balance then shown in his 

account, he Was nevertheless indebted to them for an uncovered short 

sale of 50 shares of Southern Railways stock, the cost of which might 

have fluctuated in excess of this eredit balance. By reason of 

the short sale he was obligsted, some time in the futures, to purchase 

and deliver to his brokers 50 shares of Southern Railways stock to 

replace the stock previously borrowed by defendants for his account 
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when the short sale was made, and the cost of repurchasing this 

stock might have exceeded by a considerable amount any credit 

balance in his favor as long as the transaction was not completede 

His counsel argue, however, that plaintiff never authorized this 

short sale, and that he complained thereof in his letter dated 

September 1g. The answer to this contention is that he r eceived 

a confirmation of the short sale after it was made, that his monthly 

statement showed such sale, that he later directed the defendants to 

purchase 50 shares of Southern Railways stock to cever the transac- 

tion, that his counsel acknowledged it and that in December, 1930, 

he received a check from defendants which included “396.05 represent- 

ing the profit realized by him on the short sale. He thus acknowledged 

and ratified the transaction, andecannot now disclaim it. 

It is urged by defendants that before plaintiff is entitled to 

recover foreonversion of his securities it is essential that he prove 

his right to immediate possession thereof, also a proper demand on de- 

fendants and their refusal or unwarranted failure to comply with the 

demand. This is undoubtedly the rule as applicable to cases of trover 

against one who lawfully comes into possession of property (Kime ve 

Daley 14 Ille Appe 3083; Union Stock Yard & Transit Coo ve Mallory Coes 

157 Ill. 554.) However, plaintiff maintains thet his suit is not 

for conversion but for damages resulting from "wrongful detention” 

of his securities. The distinction which counsel for the r espective 

parties thus seek to draw between these two forms of action is im- 

material in the view we take, because plaintiff's demand, as made, 

could not have been complied with until defendants were first ordered 

to cover the outstanding short sale, and that was not done wmtil long 

after the demand was made. (White ve Smith, 54 N. Y. 522; Hess ve 

Ras 95 We Yo 3590) 

Moreover, in his letter of September 17 plaintiff's counsel 

geaid "I shall expect you forthwith to deliver up to Mr, Fox the shares 
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ef his stock that you now have in your possession, less the swa 

of &5,156.89, %3,156.89 of which was paid to Chas. Sincere & 

Company by you at the time the stocks were delivered to you by 

Mr. ox and the additional sum of $2,000 paid te Mr. Fex oi the 

12th instant." It is difficult to understand how this demand 

could be fulfilled by defendants without selling sufficient 

securities to realize $5,156.39 and retaining the proceeds. How 

could defendants ascertain which of the securities were to be sold? 

The letter mentions none, nor does plaintiff authorize defendants to 

Sell any particular security. Under the circumstances defendants 

would have had to assume the risk of selling stock without plain- 

tiff's authority and subjecting themselves to possible further liti- 

gations In view of the fact that plaintiff was at that very time 

charging them with unauthorised purchases and sales, it would have 

been extremely hazardous for them to have made any further sales 

without plaintiff's specific authority. 

Although plaintiff's securities were not delivered until 

December, 1930, we find no evidence to sustain the contention that 

defendants ever refused to deliver the stocks in plaintiffts account. 

‘The letter of September 16 mede charges of uneuthorized ‘purchases 

and sales, and until these controversies were adjusted defendants! 

conduct certainly cannot be construed as a refusal to comply with 

Plaintiff's demand. After the letter of September 16 plaintiff never 

demanded his securities. Counsel for the parties attempted to adjust 

the differences between the parties. Vlaintiffts principal concem 

_is stated by his counsel in the letter of September 23) 1930, as 

follows: 

“The only question involved is whether Mr. Pox insisted 
that Mr. Morgan make no further transactions of Mr. Fox's account 
without his approvale Dependent upon that will be determined 
whether o suit should be heamh to recover his losses. It is to 
be hoped that this eventuality will not occur." 
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From this it appears that pisimtiff wes more conecrned over losses 

sustained by him through uneutherized transactions than with he 

return of his seeuritios, and in fact the tener of all the correse 

pondence indiextes thet this wes his principal complaint. 

While the cause was here pending plaintiff moved to dismiss 

the appeal, and the motion was taken with the case, The reason urged 

in supsort of the mction is thet the netice of appeal was improper 

in that although it was filed within twenty days from May &, 1936, 

the day on which appellant's motion for a new trial was denied, 

it was not filed within twenty dsys from April 9, 1936, the day on 

Which the judgment wes rendered. In other words, the judgment 

ageinst defendants was entereé April $.« Thereupon a motion for a 

new trial was filed, specifying the ground upon which the motion was 

based. Hearing on the motion was not had until May 8, and on that day 

a final judgment was rendered. The question is whether ses. 68 of 

the Civil Practice act (chape 110, Tile State Bar Stats., 1935) had 

the effect of staying the judgment until the motion could be heard by 

the court. Two recent cases are cited by defendants, the first of 

these being United States v. Ellicott, 223 U. 5. 54, whercin a motion 

to dismiss an appeal from the United States court of claims wee dentlede 

It was there urged in support of the motion to dismiss that the sppeal 

Was not taken within ninety days after judgment, within the provisions 

of the federal statute, and that the appeal prayed for and allowed was 

not from the judgment but merely from the order overruling the moti on 

for a new trial. In disposing of the question the court said that if 

= manifest that the appeal was taken upon the hypothesis that ths 

judgment entered did not become final for the purposes of appeal wntil 

the motion for a new trial had been disposed of, citing Texas & Pacific 

Ry. Coe Ve Murphy» R11 Ue Se 483 

A recent decision in the fourth appellate district of this State 
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is to the same effect. (Schwind v. Porester, 289 Ill. Appe 172) 

In discussing a similar question the court said that the decree was 

made final and operative by the overruling of defendant's motion te 

Tecate the decree and grant a rehearing, that being the final and 

appealable order in the case, and that defendant properly gave 

notice of the appeal from the latter order. ‘Ye think these deeise- 

ions are applicable to the motion here madee The judgment entered 

April 9 was not final until the motion for s new trial had been 

disposed of, and that was not entered until May 8. Defendants! 

notice of sppesl was served within twenty days of the latter date 

and was therefore in compliance with the Practice acte The motion 

te dismiss the appeal is denied. 

We think the court was in error in entering judgment in 

favor of plaintiff, and since the facts are substantially undis- 

puted, and the case was tried before the court without o jury, it 

will serve no useful purpose to remand the cause. Therefore, the 

judgment of the Superior court is reversed and judgment entered 

here in favor of defendants. 

REVERSED AND JUDGMENT HERE FOR DEFENDANTS. 

Sullivan, Pe Jey and Scanlan, Je, concure 
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ESTHER LEVY, Assignee of Irving 
H. Flam, 

Appellee, 

v8, APPEAL FROM CIRCUIT COURT, 

| 
) 

ABRAHAM L, FELDMAN et al., | cook COUNTY. 

) 

Defendants, 9 9 0 LA. ¢ 0 i! 

WILLIAW FELDMAN, 
Appellant. 

UR, JUSTICE FRIEND DELIVERED THE GPINION OF THES COURT. 

On April 22, 1933, Irving H. Flamm recovered a judgnent 

in the cireuit court against Abraham L. Feldman sand Lewis i. 

Feldman in the sum of $12,650 and costs. Thereafter, on May 8, 

1933, Flamm assigned the judgment to Esther Levy, plaintiff here- 

in. Execution issued and was returned "ne part satisfied." On 

August 24, 1934, slaintiff filed o complaint im the cirexit court 

against the defendants, Abraham L. Feldman, Lewis H. Feldman, 

Diana Fef@man, William Feldman, Anna Feldman, Feldman Bros. Co.,a 

corporation, Sarah VWeldman, Sadie Feldwan, Nathan Feldman and 

Feldman Gros. Clothing Co., a corporation, seeking to set aside 

two decds conveying certain real estate in Cook county to William 

Feldman, the first deed dated December 15, 1925, wherein Nathan 

and Sarah Feldman, his wife, conveyed an undivided 1/3 interest 

in the real estate to William Feldman, and a second deed, dated 

January 12, 1952, wherein Abraham lL. Feldman and his wife, Diana, 

aud Lewis H. Feldman and his wife, Anna, conveyed an undivided 

2/3 in the came property to William Feldman. The complaint 

charged that these conveyances were made in fraud of plaintiff's 

assignor, a creditor, and the deeree so found, There was also a 

finding that the judgment rendered April 22, 1933, in favor of 
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Flamm was a superior lien om the premises, snd that the rights of 

Willian Feldman therein are inferior to that of plaintiff, By 

this aopeal William Feldman, ene of the defendants, seeke to re- 

veree &he decret aii te secure the diemissal of the complaint fer 

want ef equity. 

It avpears from the evidence that William Feldman, the 

geole apyvelliant herein, ie ai attormmey at law in Chicago, and has 

been engaged in the practice of law continuously since 1910. He 

is a brother of the defendants, Abraham L., Lewis i, and Nathan 

Feldman. In September, 1925, the turee brothers, other than 

William, were the successful bidders at a master's sa .¢, pure 

chasing 40 acre tract of vacant laid situated on the southwest 

corner of Roberts Koad and 7th street, in Guswit, Illinois, fer 

the sum ef §32,000. When the time cane to pay the purchase price 

Nathan Feldman withdrew from the traneaction, ond William Feldman 

Was substituted as the purehaser of an undivided 1/3 interest in 

the real estate, 

Gn Rovember 23, 1925, Abrahan i. and Lewis i. Feldman 

entered inte a written contract to seli and vonvey to Flamm, whe 

Wag wlao an attomey at law in Chicago, the property in question, 

for the sum of $57,350 net to the sellers, the buyer paying a 

commission of $1,000 on the sale. $5,000 was paid to the seliers 

at the time of the execution of the contract ay Ar money 

deposit, and the balanee of $52,350 wae to be paid in cash within 

five days after the title was examined and found good, provided a 

surficient warranty deed, conveying te the purchaser a geod title 

to the premises, subject only te taxes and assesauente levied 

alter the year 1924 and unpaid special taxes or asseeanenta levied 

fer improvements not yet made, was then ready for delivery. William 

‘Feldman represented his brothers at the making ef this agreement 
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and in connection with the negotiations that followed. ‘the agree- 

ment was drawn in William Feldman's office, and there were present 

besides William his brothers Abraham L, sand Lewis 4h, Feldnan, whe 

were described in the contract ae the sellers, When the agreement 

was signed Flemm suggested to William Feldman that the respective 

wives of Abraham and Lewis be joined as makers of the contract, but 

William Feldman aaid it would be inconvenient for him te bring in 

the wives, and dissuaded Flanm from insisting on their signatures 

by assuring Flamm that the tvo Feldman brothers, who were the suc- 

eeseful bidders for the property at the master's sale, did not hold 

titie thereto and that title would in all probability be conveyed 

4irect from the master to the purchaser's nominee. He also sug- 

gested that in any event Flaum knew that the Veldmans were finanei- 

ally responsible aid that there was no practical use in burdening 

William Feldman with the necessity of caliing the twe wives in for 

their signatures, 

When the time came for performance of the contract Flamm 

tendered the balance of the purchase price and requested so convey- 

anee of title as required by the coniract. William Feldman there- 

upon tendered Flaum a deed signed by himseel’ and his trethers, 

Abraham and Lewis, which Flamm refused to accept unless it was aleo 

executed by the wives of the grantors, all of whom were married men, 

When Flamm demsended compliance im this respect William Feldman in- 

sisted that the deed tendered was a compliance with the contract, 

and that the wives did not have to join, and that the grantors had 

not contracted to convey dower rights. Wiauwu then recalled te 

Wilitam Feldman's attention the latter's promise to convey direct 

from the master, end tendered the purchase price by cashier's 

eheck, William Feldman thereupon took the position that the tender 

was legally questionable beeause not made in eurreney, Flamm then 

brought $32,550 in gold coin te William Feldaman's elfice, and ree 
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newed his tender, He accompanied the tender with a written notice 

which he left with Feldman reading in part as follows: 

"* * *, we are hereby msking you a tender of $32,356 in 
gold coin of the United States of America, if that is your rish. 
We also take this opportunity to advise you that if you will tender 
us the warranty deed, which you have heretofcre tendered to us, 
Joined in by the wives of the three grantors named therein, you 
will have little or no trouble in straightening out the other 
objections, and those which you cannot cure, I will waive." 

Thereafter, by several letters, dated September 22, 1926, January 

27, 1927, and October 3, 1927, Flamm repeatedly called upon William 

Feldman “to arrange to honorably carry out your agreement." Instead 

of so doing, however, the sellers on March 29, 1926, served Flamm 

with the following notice, which came from the office of William 

Feldman and was bound in his printed manuscript cover: 

"You are hereby notiiied that due to your failure to per- 
form your contract, signed and executed by you as purchaser on 
November 25, 1925, in the manner therein specified, with reference 
to the sale by us to you of the following described premises (dese- 
eribing the property) we have elected to forfeit the earnest money, 
in the sum of $5,000, as liquidated damages, and to consider such 
contract null and void." 

On November 26, 1929, Flamm brought suit for breach of con- 

tract, seeking to recover the earnest money paid and cther damages, 

William Feldman represented his brothers in the case, which was 

tried and resulted in a judgment of $12,650 against Abraham and 

Lewis Feldman, pursuant to a verdict rendered by a jury for that 

amount, No appeal was taken from the judgment, and no part thereof 

has been paid by either of the judgment ersditors, 

This proceeding is brought in aid of axecution on the judge 

ment to set aside certain transfers of property made by the judgment 

debtors, Abraham end Lewis Feldman, their wives and other members 

of the family, The bill charges, ixter elisa, that stock in the 

Feldman corporate businegs enterprise wes hele by their respective 

wives for the benefit of the Feldman brothers and that the real 

tstate originally contracted to be sold to Flamm was conveyed by 
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them to their brother William for the purpose of hindering, delaying 

and defrauding plaintiff in the collection of her judgment, 

It appears from the evidence that when William's three 

brothers purchased this property in October, 1925, William received 

a brokerage commission on the sale, amounting to $1700, which he 

turned over to his brothers, thus reducing the purchase price to 

$30,650. On December 14, 1925, the waster conveyed the property to 

Abraham, Lewis and Nathan Feldman, and on the same day Nathan and 

his wife quitclaimed their interest to William. It is the conten- 

tion of William Feldman that he purchased this one-third interest 

from his brether Nathan through the foregoing of an indebtedness of 

$4500 owing him by his three brothers, as evidenced by his check 

dated August 15, 1923, in that amount, and the issuance of a cheek 

to the order of Abraham L. Veldman for $6,000. William Feldman 

testified that at the time he lent his brothers, Abraham, Lewis and 

Nathan, the $4500, they were short of money in their business and 

had immediate use for the money lent. William's brothers besides 

being engaged in the clothing business also conducted a mortgage loan 

business, buying, selling and dealing in second mortgage securities, 

From the statements of Weldman Brothers Co. covering the period of 

the loan of $4500, which were produced in court pursuant to a sub- 

poena, it appears that they had a daily balance during this period 

ranging from $9,000 to upwards of $19,000. The statements also show 

the deposit of $4500 on August 15, 1923, but do not whow the with- 

drawal of the money. On cross-examination Abraham Feldman was 

unable to state what specific need the partnership had for the $4500 

lent by William, 

William Feldman's bank statement was also produced in evi- 

dense and showed the payment of $4500, This was partly made up by 

two deposits of $2,007.15 and $2,000.00, respectively, made just 
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prior to the issuance of the check for $4500. ‘shen questioned 

as to his account, and perticularly with reference to these two 

deposits, William refused to testify with reference thereto, 

saying, "I object to being an accountant or auditor, if the 

court please. It is a matter of proof on his part,” and later 

in his testimony William was unable to recall the source from 

which he received the two items so deposited, and stated that he 

neyer kept a set of books, "except when people owed me money.” His 

bookkeeping records, according to his testimony, consisted of "just 

my cheek book and what. people owe me." When questioned as to whethe: 

he had made any record of the $4500 loan on his eheck book, he stated 

that he did not remember, and furthermore that he did not keep his 

eheck bocks; "I moved three years ago and I threw out a lot of stuff. 

Nevertheless, it appears from the evidence that he kept the checks 

showing payments made to his brothers. 

William Feldman further testified that his brother, Nathan, 

decided not to be a purchaser of the property some time after the 

Flamm contract was made, and wished to withdraw from the transaction 

because, as William said “he had other property and I guess he did 

. not want any more property," and that “his wife must have talked 

against it." Plaintiff's counsel then pointed out to him that under 

the Flamm contract the property was being sold simultaneously with 

its acquisition by the Feldmans, and William stated that he must hae 

been mistaken about the time when Nathan decided not to be a pur- 

chaser, and suggested that at the time of the signing of the con- 

tract with Flamm, Nathan had no interest in the property. 

William Feldman further testified that in January, 1932, 

his brothers, Abraham, Lewis and Nathan, doing business as Feldman 

Brose, were indebted to him for $10,000 on account of moneys advanced 

by him, as shown by four checks in the following amounts: December 4, 

1926, $20003 December 6, 1928, $3000; September 3, 1929, $3000; 
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October 10, 1930, %2000. With reference to these loans William 

Feldman testified that his brothers were suffering from the effeoats 

ef the depression, and needed money badly; that he made these loans, 

which were never repaid: and because they were "slipping", he wanted 

to protect his money. Subsequently, Abraham and Lewis and their 

wives quitelaimed their remaining two-thirds in the property to 

Wijliam Feldman, who testified that he gave each of his brothers a 

check for $1590 at the time of the conveyance. It appears from the 

evidence thet the four checks, aggregating %10,000, which William 

Feldman testified he advanced to the Feldman brothers, were deposi- 

ted in the vest Side Trust & Savings Bank and not in the Foreman 

National Bank, where they had their principal account. Statements 

of the Feldman Brothers account show that they maintained a daily 

balance averaging well over %3000, and that deposits made in the 

West Side Trust & Savings Bank were promptly transferred by check 

to the Foreman National Bank. Abraham Veldman explained this by 

saying that the West Side Trust & Savings Bank was used af a clearing 

account and that when deposits were made there, checks were drawn 

for the same amount to the Foreman National Bank, and “that was done 

uniformly from month to month throughout our relations with the West 

Side Trust & Savings Bank.” It also appears from the evidence that 

the two checks of William Feldman, dated January 12, 1932, for $1500 

each, one payable to Zewis H. Feldman and the other to Abraham Le 

Feldman, which were given at the time of the conveyance of the two- 

thirds interest in the real estate to William Feldman, were not 

deposited in the bank accounts of either of the brothers, but were 

paid at the counter of the drawee bank on the indorsement of the 

respective payees of the checks and that of William Feldman. 

William Feldman urges various greund for reversal of 

the decree. He takes the position that a bona fide creditor has 

a right te take a debtor's property in satisfaction of his debt, 
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even though he knows that other creditors will thereby be de- 

feated, and asserts that he was a bona fide creditor of the 

Feldman brothers. This claim is founded upon the consideration 

claimed to have been paid by William Feldman on account of the 

respective quitclaim deeds in which he appeared as grantee, and 

he asserts, as to the one-third interest in the real estate which 

was conveyed to him in December, 1925, that he was a bona fide 

purchaser by reason of the payment of $10,500; that this convey- 

ance Was made about seven and one-half years before the judgment 

upon which the decree is rendered; that as to the two-thirds in- 

terest in the real estate conveyed to him on January 12, 1952, he 

paid $13,000, making a total of $23,000 paid by hims that the 

consideration was fair and adequate, and notwithstanding the fact 

that he had knowledge of the suit at law pending against his 

brothers, he was a bona fide purchaser; that the suit was not lis 

endens, and the evidence discloses no fraud in fact or in law; 

and that by reason of these various contentions the court erred in 

entering the decrees from which this appeal is prosecuted. 

However, the determination of these various contentions 

requires a consideration of all the circumstances touching upon 

William Feldman's conduct from the inception of the transaction. 

He was not only a brother of the grantors, but their personal and 

professional adviser and an attorney at law. He was dealing with 

Flamm, who was 2lso an attorney and had a right to expect of him 

the utmost good faith in all matters pertaining to the making of 

the contract of purchase and its orderly cmsummation. Instead 

of s0 doing, Feldman counselled and assisted his brothers in the 

repudiation of their contract, and helped to make its performance 

impossible; he sought to forfeit the earnest money of $5,000 paid 

by Flamm, and nowasserts that he is a bona fide purchaser and 

owner of the premises. Jlamm, on the other hand, exereised the 
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utmost good faith in the transaction. fhe $5,00 earnest money 

Was not deposited in escrow, but Was paid to Abraham and Lewis 

Veldman in the office of their brother, William. In so doing, 

Flama showed his complete relianee on William Feldman's pro- 

fessional standing. This is further exemplified by foregoing 

insistence upon the signing of the contract by the respective 

wives of the sellers on the assurance of William Feldman that 

title had not been conveyed by the master and would probably be 

conveyed to the nominee of the purchasers. ‘The Feldmans purchased 

this property for $32,350, which was reduced to $30,600 by the 

comissicus which William Feldman received fram the saley and it 

Was Obviously a good deal for theme Almost simultaneously with 

the purchase they stood to make a profit ef $6700, and common 

honesty required the fair performance of the agreements The only 

inference that ean fairly be drawn fram the failure of the Feldmans 

to carry out their agreement is that there was a good market for 

real estate when the agreement was made, which evidently induced 

them to later chenge their minds.e Plaintiff's counsel argue that 

William's persistenes in refusing te have the wives of Abraham and 

Lewis Feldman sign the contract, prevented Flamm from seeking 

specific performance of the comtract, because the court could not 

award a decree against the wives who did net sign the agreement, 

and that it paved the way for the later repudiation of the agree- 

ment by the Feldmanse ‘Since this circumstanee affords the only 

explanation why the deal was not consummated, there is consider 

able forse to the contentions 

The lew applicable to circumstances such as these is 

clearly enunciated in the recent ease of Garliok ve Imgruet, 540 

Lilie 136, where the owner of property sought to avoid a contract 

for its sale by conveying title te a relative. ‘The consideration 
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in that case consisted of the canecsliation of an indebtedness, 

the payment of some cash and the delivery of certain mortgages. 

The grantee had knowledge, actual and constructive, of the rights 

ef the purchaser under the contract, and by reason of these facts 

the court held that his acceptance of the conveyance constituted 

a participation in his grantor's fraud. The court in that case 

said (p. 144): 

"A trausfer of property; however, must not only be made 
upon a good consideration, but it must also be boma fide. The 
general rule is that where a grantor makes a conveyanee for the 
purpose of defrauding another, and the grantee, although paying 
a valueble and adequate consideration, knowingly assists in 
effectuating such fraudulent intent or even if he only has notice 
thereof, he will be regarded as a participator in the fraud, for 
the law never allows one man to assist in cheating another. 
(Beidler ve Crane, 135 Ille 923 Clark v. Harpery 215 ide 24) 
ANgspurger knew that the appellant had the option and consequently 
the right to purchase the lotce The relations between Imgruct 
and Augspurger, the consummation of the conveyance to the latter 
pefore the appellant's option expired, the absence of the pre- 
cautions ordinarily taken by the purchaser in the acquisition of 
real property, and the incredible testimony of Imgruet concerning 
the consideration paid show that the conveyanee to Augspurger was 
not made in good faith but that its purpose was to defeat the 
rights of the appellant. The evidence justifies the conclusion 
that the conveyance was fraudulent as against the appellant and 
that Augspurger assisted in procuring its execution and delivery." 

The applicability of the language used by the Supreme court 

in the foregoing decision to the cirewsstanees of this case, re- 

quires no elaboration. The court said that even if he (Augspurger) 

“only had netice" of the fraudulent intent of the transaction, he 

would be regarded as a participator in the fraude In the instant 

proeceding Williem Feldman was an attorneys He had more than notice 

of the transaction; he had full kmowledge thereof, and actively pa = 

ticipated in drawing the contract and counselling his brothers in 

every step of the transaction, from its inception. These circumstances» 

strenevhen the obligation which the law, as laid down in the Garlick 

cas¢, imposed on Feldmane 

Under similar cireumstances, the Supreme court again 

enunciated and approved the rule applicable to cases of this kind, 
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in Svulina ve Saravana, 341 Ill. 256, and said (p. 249): 

"He [Svalina] at all times claimed te be a bona fide 
purchaser for valuee *** He knew that Saravana was in possession 
of the property and had a contract on record for a purchase of a 
one-half interest from Yelich and he knew of the ivigeenhe against 
Yelich. % the trial he admitted all of these facts. *** ALL 
of these facts were a badge of fraud (Zwick ve Catayenis, 331 
Ills 240.) In Beidler v. Grane, 135 Ili. 92 » it was held that held that a_ 
transfer of property must not only be u = a good i consideration 
but 1% m it must a also be bons fide that 3 even though — the grantee 
pays a a valuable, a adequate and full ‘consideration, “yet Cir “¢ne 
grantor selis f« for or the air aa “or of defeating the < he claims | ofc ereditors 
end the grantee ir ‘knowin assists in such fraudulent Siaadatale Takei; —_— 
even has notice ‘thereo if, he will be “rega egfarded as a ag 8 8 Sertts cipan t in 
the fraud, and that a deed fraucuient te fact may be set a rota Oy. 
creditors, and it will not b be permitted to Stand for the purpose 
of reimbursement or indemity.® (italics ours.) 

The decisions cited in Feldman's brief, dealing with the 

question of fraudulent conveyancing generally, can readily be dis- 

tinguished by reason of the knowledge that Wiliam Feldman had of 

the existence of the contract and his active participe tion in the 

entire transaction. He was not only intimately associated with 

his brothers in connection with the purchase and sale of this 

property, but he counselled them in every step taken and actively 

participated in every move which ultimately resulted in the repudia- 

tion of the contract. All the facts were imown to him when he re- 

eeived the quitelaim deeds from his brotuers, and these cireumstances, 

under the doctrine announced in Garlick v. Imgruct and Svalina ve 

Saravana; supra, preciude him from claiming to be a bons fide pur- 

chaser. 

fhe various other points raised as ground for reversal 

are all closely related to the principal proposition that Feldman 

was a bone fide ereditor. He argues thet it was incumbent upon 

plaintiff to show by a preponderance of the evidence that the 

conveyance was fraudulent. After a careful examination of the 

record, we are satisfied that the chancellor was amply justified 

im reaching the conclusion that the whole transaction was permeated 

with fraud. No plausible explanation is attempted for the failure 
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of the Teldmeas to carry out the agreement. The reasons advaneed 

at the time were obvieusly given to defeat Flemm's rights. The 

tender of the ceonveyonce, signed by William Feldman and his 

brothers, without the signatures of their wives, at the same ive 

demanding the full purchase price called for by the contract, in- 

dicates 2 lack of good faith. ‘ve find no convincing reasom for 

reversale The decree of the circuit ceurt is in complete accord 

with the eauities of the case, and it is therefore affirmed. 

AFFIRMED « 

Suliivan, P. Jes and Seanlen, Jeo» cmeure 
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THSSIE EBLEIWISS, as administratrix 
ef the estate of SAM Je BLEIWISS, 
deceased, 

Appellees APPEAL FROM CIRCUIT 

Ve COURT, COOK COUNTY. 

NICK GAWLINSKI IO 4 
Appellant. ) es J 0 TA. 6 0 9 

MR. JUSTICH FRIEND DELIVERED THE OPINION OF THE COURT. 

February 4, 1935, pursuant to the verdict of a jury, 

judgment for $10,000 was rendered against defendant in the 

circuit court in a tort action growing out of an automobile 

accidente Count two of the declaration upon which the case 

Was submitted to the jury alleged willful, wanton and malicious 

conduct on the part of defendant. June 4, 1936, a pluries capias 

ad satisfaciendum was issued out of the circuit court and deliv- 

ered to the sheriff for executione June 9, 1936, defendant filed 

his petition in the circuit court to quash the capias theretofore 

issued, and praying for an injunction to restrain plaintiff, her 

agents and attorneys from ordering or further issuing a capias ad 

satisfaciendum, and the sheriff from arresting the defendant on the 

writ issued. In his petition defendant alleged (1) that there was 

no special finding by the jury that malice was the gist of the action 

upon which judgment was entered, and (2) that defendant had not re- 

fused to deliver up his estate for the benefit of his ereditors. 

Upon hearing arguments of counsel the court denied defendant's 

motion to quash the capias and the prayer for an injunction. This 

appeal followede 

Defendant's petition and motion are based on secs 5, 
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chap. 77%, Illinois State Bar Stats., 1955, which became effective 

in July, 1935, and provides: 

“Sece 5¢ No execution shall issue against the body of 
the defendant except when the judgment shall have been obtained 
for a tort committed by such defendant, and it shall appear from 

a special finding of the jury, or from a special finding by the 

court, if the case is tried by the court without a jury, that 
malice is the gist of the action, and except when the defendent 
shall refuse to deliver up his estate for the benefit of his 
creditorse® 

The sole question presented for consideration is whether 

or not the foregoing statute is applicable to judgments rendered 

prior to its enactment. The judgment in this case was entered 

Februa y 45 1935, and the statute went into effect in July, 1935. 

The same question, under similar circumstances, was considered 

and determined by this branch of the appellats court in the 

matter of the petition of Attilio Monaco v. Felix Matarrese, 287 

Tlle Appe 5405 In that case we held it to be well settled that 

where a change in the law affects only the remedy or procedure 

all rights of action are governed thereby, both in the trial and 

appellate courts, without regard to whether they accrued before 

or after such change and without regard to whether suit had been 

previously instituted or not, unless there is a saving clause as 

to existing litigatione The amendment in question contained no 

saving clause to exclude pending suits from the effect of its 

eperation. Under the statute, which became effective in July» 

1935) "no execution shall issue against the body of the defendant 

except when the judgment shall have bem obtained for a tort 

committed by such defendant, and it shall appear from a special 

finding of the jury, or frem a special finding of the court, if 

the case is tried by the court without a jury, that malice is the 

gist of the actione" 

finding. Defendant's petition properly alleged that oc 

In this proceeding there was no such 

ircumstanee 
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and also averred the other requirement of the statute, namely, 

that “defendant had not refused to deliver up his estate for the 

penefit of his creditorse" 

Mo answer was filed to defendant's petition and therefore 

these allezations must be taken as true, and in fact no contention 

is mace by plaintiff that the facts are otherwise. Monaco ve 

Matarrese, supra, is precisely in point and controlling. In that 

decision we cited abundant authority to sustain the conclusion 

reached and therefore it is wimecessary to again review the cases 

or discuss the reasons which prompted us to so hold. 

The order of the circuit court denying defendant's moti on 

to quash the capias ad satisfaciendum is reversed, and the cause 

is remanded with directions to quash said capias and grant peti- 

tioner the relief prayed for. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Sullivany Pe Jes and Seanlany Je, soncure 
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FRANCIS De HVYERETT e+ ales 

Appellees, 

Ve 

JOHN SEXTON & COMPANY, 
& corporation, 

) APBIAL FYROM MUN™CI PAL 

| COUNT OF CHICAGO. 

990T.A.610' 
MR. JUSTICN PRIEWD DSLIVERED THE OPINION O° THE COURT. 

Appelilante 

in July, 19335 plaintiffs brought suit in the Municipal 

court to recover taxes for the year 1931 on premises known as 

16-18 South Clark street, Chicago, alieged to be due under the 

provisions of a lease dated April 15, 1921. ‘The cause was tried 

pefeore the court without a jury, resultingin a finding and judg 

ment in favor of plaintiffs for 89,918032, from which dof andant 

Appeals. 

Prior to the commencement of this suit plaintiffs had re- 

covered a judgment against defendant in the aggregate sum of 

$245695050 for taxes on the same premises fer the years 1923, 1929 

and 1930, This judgment was affixrmed in Hverett ve Sexton & Codes 

289 fll.» Appe 350, and later the Supreme court of Illinois denied 

& petition for leave to appeal, making the judgment final. The 

parties to both actions a ¢ the same, and the only difference 

between the two suits is that in the former acticu plaintiffs 

sued to recover the taxes for 1923, 1929 and 1930, while in the 

instant proceeding they brought suit ami recovered judgment on 

taxes for the year 193le 

The essential facts upon which plaintiffs! claims are 
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predicated are fully set forth in Everett ve Sexton, suprae It 

Appears that April 15, 1921, plaintiffs leased the property in 

question to the Charles Weeghman Corporation for a period commencing 

May 1, 1921, and ending April 30, 1941. The lease contained the 

following provisions 

"That said lessee shall, and hereby agrees to vay as addi- 
tional rent for said premises all taxes *** which may be levied, 
assessed or imposed upon said premises for and during the term of 
the lease." 

December 1, 1925, the Charles Weeghman Corporation, as lessee, assigied 

all its right, title and interest in the leasehold to one Arthur Doyle, 

whe was admitted to be merely a “dummy,” or agent, of John Sexton & 

teune, and found to be so in our former opinion. By virtue of this 

assignment to Doyle, the defendant acquired the entire title to and 

the full interest in the balance of the term of the leasehold estate, 

enjoyed the full use and possession thereof, and received the benefits 

of the lease, witil February 2, 1932. On that date defendant assigned 

the leasehold to one Mitchell Feuerlicht, and thereafter ceased to 

have any interest in the premises. 

In affirming the judgment rendered in the former proceeding 

for taxes for the years 1928, 1929 and 1930, we held that by reason 

of the assignment from the Weeghman Corporation, as lessee, of its 

right, title and interest in the leasehold to one who was merely an 

agent, or “straw man," for the actual assignee, a privity of estate 

was ereated between the assignor and the assignee's principal under 

which the latter became personally liable to perform the covenants of 

the lease, including payment of rent, and we said that where the 

lessee's assignee had possessions use and enjoyment of the property 

from 1925 to 1932, and received a large ponus for the sublease 

of the premises to another, 4t would be unconscionable t@ permit 

it to evade payment of taxes which, according to the terms of the 

lease, were to be paid as part of the rent; also that the roint ion 
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of landlord and assignee of term does not result from privity of 

contract but from privity of estate, and when the original lessee 

has divested himself of his entire term and thereby has ceased to 

be in privity of estate with his original landlords his assignee 

is necessarily in privity of estate with the original. landlord and 

becomes liable as assignee of the terme Predicated upon tke same 

facts as existed in the prior sult, these propositions of law were 

definitely determined in Everett ve Sextom, supra, and are of course 

binding upon defendant, and it is urged by plaintiffs that their 

plea of res adjudicata, interposed in the present suit, settles all 

the controversies between the parties. 

The only new element sought to be introduced into this pro- 

eeeding by defendant is the contention that the assignment from the 

Weeghman Corporation to Doyle was a mortgage, and the defendant 

assigns as error the refusal of the trial court to admit in evidence 

circumstances tending to inject the mortgage theory into this pro- 

ceeding. It is argued by defendant that when the Weeghman Corporation 

assigned its interest as lessee in the original leasehold to Doyle, 

who was admittedly acting as agent, or “dummyy" for defendant, the 

Weeghman Corporation was indebted to defendant for goods sold md 

delivered to the extent of $16,000, and that December 1, 1925, the 

date of the assignment, defendant lent the Weeghman Corporation the 

further sum of $10,000, making a total indebtedness of $26,000. Upon 

the trial of this case defendant offered the testimony of three wit- 

nesses to show that when the transaction was being consummated a 

conversation took place between Upton, president of t he Weeghman Corpor- 

ation, Hgen, treasurer of defendant, and Doyle, in which the parties 

stated that the assignment was being made as security for the payment 

of the debt, and that when the debt was paid the assignment was to be 

terminated. The court overruled the offer, upon the theory that the 
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facts sought to be introduced in evidence were included in the 

issues raised in the forrer suit, and there adjudicated. One of 

these issues was the ownership of the leuse by defendant. From 

an examination of the statement of claim filed in the former pro- 

ceeding, it appears that plaintiffs alleged,y among other things, 

that Deyle, as assignee under the lease, was the agent for and on 

behalf of John Sexton & Company, and that "all consideration paid 

for said assignment was paid by said John Sexton & Company, and all 

rights of said Arthur Doyle, as assignee of said lease to said 

premises belonged te and were owned by said John Sexton & Company 

*** who was the real ower thereof.*® This allegation was denied 

by defendant in the former suit, and therefore the omership of 

the lease became an issue and was there adjudicated by a finding 

in our opinion that defendant was the assignee of the “whole” lease=~ 

hold estate for the period from November, 1925, to February, 19326 

Under the circumstances, defendant is not entitled to have the sane 

issue tried for the second time. 

In addition to the question of ownership of the lease by 

defendant, there was also in isme in the former suit the question 

of the possession of the premises by defendant during the period fron 

1925 to 1932. Possession was alleged in the statement of claim in 

the former suit, and, as found in our former opinion, defendant 

conceded that "it enjoyed the full use and possession of the prenises 

and received all the benefits of the lease from November, 1925, when 

the lease was assigned to Doyle as defendant's agent by the weeghman 

Corporation, the original Ressee, wntil February 25 1932, when the 

lease was assigned to Feuerlicht." In the former proceeding defend- 

ant also alleged the assignment of the lease by Doyle to Feuerlichty, 

but notwithstanding this fact we held that during the years 19285 

1929 and 1930, defendant was assignee of the lease and in privity 
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af estate with plaintiffs. In fact, plaintiffs predicated their 

right to recover the taxes for 1923, 1929 and 1930, in the former 

proceeding, upon the theory that defeniant was in privity of estate 

with plaintiffs, and defendant ssught to escape liability for the 

payment of these taxes by contending that there was no privity of 

estate and that it had parted with its title to the leasehold by 

assignment to Feuerlicht. As to the latter contention we held that 

it would be wnconscionable to permit defendamt, who had possession 

of the premises for those seven years, onjoyed the use of the 

property and @erived the profits and benefits therefrom, to erade 

payment of taxese On the question of the privity of estate we 

held adversely to defendant's contention, and so upon both of 

these issues there was a final determinatione 

On the question of whether or not there was an adjudication 

of the issues in the former suit, counsel for both sides rely 

principally upon Harding Co» ve Harding, 552 Ille 417%. It was there 

held that the principle of res adjudicata applies to cases where, 

although the cause of action is not the same, same fact or questicn 

has been determined and adjudicatec in a former suit and the same 

fact or question is again put in issue in a subsequent suit between 

the same parties. The court said that in such cases the determination 

in the former suit of a fact or questiony if properly presented and 

relied on, will be held conclusive on the parties in the latter suit, 

regardless of the identity of the cause of action or the lack of it 

in the two procecdingise 

Defendant relies om that pert of the opinion in the Harding 

case, supra, which says that (pe 427) - 

“When the second action between the same parties is upon a 
different cause of action, claim or demand, it is well settled that 
the judgment in the first suit operates as an estoppel only as to 
the point or question actually litigated and determined, and not as 
to other matters which might have been litigated md determined. Tu 
such cases the inquiry must always be as to the point or question 
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corel gent eet teNeee tikes tise atenpels und extriieie 
and parol evidence is admissible to prove that the preeise ques- 

tion in the second case Was Yaised and determined in the first," 

and argues that the question of privity of estate, the matter of 

the ownership of the lease, ané in partiewar the question of the 

possession of the premises during the year 1931) were net “actually 

litigated ang determined” in the prior suite There if no merit in 

this contention, becausey as we have heretofore pointed out, the 

question of the privity of estate was the principal controversy in 

the former suit and was definitely adjudicatedy end inasmuch as the 

matter of the ownership of the lease and the question of possession 

were made issues under the pleadings in the former suit, both of 

these questions were also determined. That part of our opinion in 

the prior suit which held that defendant was the assignee of the 

"whole" leasehold for the period from November, 1925, to February, 

1932, Was a conclusive adjudication that defendant was the owner of 

the lease during that perioé, and what we characterized as uncon- 

scionable on the part of defendant to permit it to evade payment of 

taxes after it had enjoyed the use and possession of the property for 

seven years, and derived the profits therefrom, related to the 

possession of the premises, and was therefore alse an aéjudication 

of that questione 

If defendant's position and argument as to the present defense 

is sound, it would be possible, as suits wexe brought from time to 

time under & lease such as this, for items due under the lease upon 

which the rights of the lessor had been adjudicated, to interpose new 

defenses in cach successive suit. That should not be permitted. It 

is the settled law in this State that "the judgment in the former suit 

is conclusive *** as to all questions concerning the validity of the 

lease which were or might have been raised and determined under the 

issues in the former suite" (Marshall v. Grosse Clothing Co.) 184 
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Tlie 4213 lLawmtz ve Russek Furniture Cos, 247 Ill. Appe 2895 

and Panzarella v. Shavy 284 Tlle Apps 207%.) Since every fact 

now urged was known to defendant in the former action, ané the 

defense here sought to be interposed wes available but not in- 

voked, defendant cannot be heard, in this proceeding, to inter- 

pose a defense which i+ might have urged in the former suit. 

Various other questions are raised, but the essential 

point urged by defendant in its brief and upon oral argument 

was that the prior suit was not an adjudication of the rights of 

the parties. Upon this issue we hold that the gist of the action 

in the former suit is identical with that in this proceeding, except 

that recovery is sought for the taxes for 1931 instead of for the 

years 19285 1929 and 1930. The municipal court therefore properly 

denied the offer of proof of which defendant complains, and also 

preperly entered judgment in favor of plaintiff. The judgment is 

accordingly effirmede 

JUDGMENT AVF IRMEDes 

Sullivan, Pe Jey and Seanlany, Jos conc ure 
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JAMES He DYMING, HOWARD Ge BONING 
and DELTA I. JARRETT, as trustecs 
wnder the trust agreement dated 
December lly 1934, know as trust 
number 12, 

Appellees, 

APPEAL FROM MUULCIAL 
COURT OF CHECAG. Meet i Mi it gg i 

Ve 
) . 

ROY ERICKSOM, iekol ay $9 O1.A. 6 1 ‘ve 

Me JUSTICE FRIGND DILIVERED THE OFPINIGH OF TH? COURT, 

Plaintiffs brought an action of fercible detainer against 

éefendant for possession of premises in Chicarco known as 5625 W. 

Belmont avenue. The cause was tried by the court without a jury, 

resulting in findings and judament that defendant was euilty of 

wilawfully withholding possession of the premises, that a writ of 

restitution issue therefor, and that plaintiffs recover from defende 

ant the costs of suite Defendant appealse 

The record discloses that June G» 1935») a lease was executed 

for the premises in question by Polka Realty Company, agents for Me 

Ae Kilgallen, as lessor, and Rey Zrickson, as lessee, covering the 

term fron July 1» 1935, to Jume 30, 1936. Defendant's copy of the 

lease was not signed by the lesser, but only by Polka Healty Company, 

a6 his agente 

June 12, 1955, the lesvor assigued this lease te plaintiffs. 

Defendant wac not notified of the aszigument and never attorned fer 

rent to plaintiffs. The rental wes payable st the ofiice of Polka 

Realty Company, and was there paid by defendant fer the entire term 

ef the lease. 
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February 26, 1936, before the expiration of the lease, 

the County clerk ef Cook county executed a tax deed to one Paul 

Gelasi for the premises in question. Following the e xecution and 

delivery of this tax deed, Gelasi and defendant entered into a 

lease for the premises, dated July 1» 1936, and covering the period 

from the latter date to Jume 30, 1939. July 1, 1936, defendant 

paid to Gelasi rental for the month of July, 1936, and obtained a 

receipt therefor. On the same uy plaintiffs made a demand upon 

defendmt for the immediate wnenenahiien of the premises, and on July 

25 1936, commenced their action in forcible detainer against defendant, 

Defendant takes the position that (1) he was in peaceable 

possession of the premises under a lease from Gelasi, and is there- 

fore presumed to be rightfully in possessions (2) that plaintiffs had 

the burden of proving that they were entitled to possession; (3) that 

plaintiffs are not the owners of the premises, but merely the assign- 

ees under a lease which expired before this action was brought; (4) 

that defendant had not attorned to plaintiffs, had no knowledge of 

the assignment of the lease by the lessor, and is therefore not answer=- 

able to plaintiffs for any matter contained in the leases which had 

expired; (5) that the Municipal court has no jurisdiction to try titles 

to real estate, and when it appeared that defendant was in possession 

under a lease from a grantee the court was without jurisdiction to 

proceed; (6) that the validity of the deed to Gelasi cannot be question- 

ed in a forcible detainer proceeding, and the Municipal court has no 

Jurisdiction to inquire into the validity of the deed; (7) that defend- 

ant may show any change of title, and his holding thereunder, occurring 

after the date of his lease with the former lessor; and (8) that the 

eourt erred in refusing to admit in evidence the lease under which 

defendant claimed to hold possession, the receipt for the rent paid 

by him, and also certain evidence offered on behalf of defendant to 

show how he came inte possession, 
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It is urged by plaintiffs that they have the same right, 

as assignees, to proceed for the unlawful detention of the premises 

upon the termination of the tenancy, as the original landlord might 

have exercised, and in support of that contention they rely upon 

sece 14) chape 80, Illinois State Bar Statse, 1935, which reads 

as follows: 

"The grantees of any demised lands, tenements, rents or 
other hereditaments, or of the reversion thereof, the assignees 

of the lessor of any demise, and the heirs and personal represen- 

tatives of the lessor, grantee or assignee, shall have the same 
remedies by entry, action or otherwise, for the nonperf ormance 
of any agreement in the lease, or for the recovery of any renty 
or for the doing of any waste or other cause of forfeiture, as 
their grantor or lessor might have had if such reversion had re- 
mained in such lessor or grantor," 

and also upon pare ll of the lease between defendant and plaintiffst 

assignor, which reads as follows: 

"At the termination of this lease by lapse of time or other- 
wise, lessee shall yield up imnediate possession to lessor and return 
the keys to said demised premises to lessor at the place stipulated 
herein for the payment of rent, and failing so to do shall pay, as 
liquidated damages for the whole time such possesai on is withheld, a 
sum equal to twice the amount of the rent herein reserved, prorated 
and averaged per day of such withholding, but the provisions of this 
clause and theacceptance of any such liquidated damages by the 
lessor shall not constitute a waiver by lessor of his right of re- 
entry as hereinafter set forth, nor shall any other act in apparent 
afiirmance of the tenancy operate as a waiver of the right to texminate 
this lease, or operate as an extension thereof." 

Based upon the provisions of sece 145) chape 80 of the statute and 

the foregoing provision of the lease, it is argued that by virtue of 

the assignment from Kilgallen plaintiffs were entitled to all the 

rights given the original lessor, including the right reserved to 

the lessor to obtain possession of the premises at the termination 

of the lease June 30, 1936e 

It is argued by defendant, however, that sec. 14 of chape 

80 of the Illinois State Bar Statse, 1935, hereinbefore set forthy 

does not lend itself to the interpretation thus placed upon it, and 

that the statute, in giving "the assignees of the lessor of any 

demise" the same remedies, “by entry, action or otherwise," covers 
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‘only those rights growing out of the nonperformance of the lease, 

for the i ecovery of rent, the commission of waste or other cause 

of forfeiture, as the lessor might have had, and they say that the 

statute merely gives the assignee such rights as the lessor had 

G@uring the existence of the leasehold, snd since the lease had 

expired by its terms, pleintiffs can not assert their rights as 

assignees under the statute for anything that occurred after the 

expiration of the lease. If this position were tenable, defendant 

would have the same right to assert that defense against the original 

lessor, and that obviously would not be permitted, because par. 11 

of the lease expressly stipulates that the lessee shall yield pos- 

session of the premises to the lessor at the expiration of the terme 

Moreover, sece 14 of chap. 80 gives to the assignees the same reme- 

dies as the lessor had, by entry, ection er otherwise, “for the 

monperformance of any agreement in the leases" and one of the cove- 

nants of the lease expressly provides that “at the expiration of 

this lease, by lapse of time or otherwise, lessee shall yield up 

immediate possession to the lessor, and return the keys to ssid de- 

mised premises to lessor at the place atipulated herein ***," Conse- 

quently, the failure of defendant to camply with this provision of 

the lease must be held to be one of the contingencies contemplated 

by the statute, and therefore the remedy by entry is as available 

to the assignees as it would have been to the original lessor. This 

conclusion is supported by an expression of the court in Drew Ve 

Mosbharger, 104 Illes Appe 635, wherein it was said (pe 637): 

"The same right to terminate the tenancy, and upon its 
termination to proceed for the unlawful detention of the premises, 
existed in the grantee as the original landlord might have exer- 
cised. (Citing Thomasson v. Wilson, 146 Ille 389.) There can be 

ion of ne gist szence in the applicat this principle where the plain- 
iff is he assignee instead of the grantee of the landlord. ® 

(Itslice ours. i 

It is next urged by defendant that the assignees of the 
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lessor have no right of action for pessession unless and until 

there is an attornment by the lessee, and that if there is ne 

atternment during the term of the demise, then after the expiration 

of the lease there is neither privity of contract nor privity of 

estate, and the plaintiffs have no cause of action. Defendant's 

counsel rely on Fisher ve Deering, 60 Ill. 114, wherein it was 

said (pp. 11B, 116): 

"The courts seem to have proceeded upon the ground that 
there could be no privity of contract unless the tenant should 
attorn to the assignee of the reversion; that, whilst the assign- 
ment of the reversion created a privity of estate between the 
assignee and the tenant, privity of contract could only arise by 
an agreement between them." 

We find, however, that Fisher v. Deering, supre, was overruled by the 

Supreme court in Barnes v. Horthern Trust Coe, 169 Ille 112. Sece 

14, chape $0 of the statutes has dispensed with the mcessity of an 

attornment by the iessee to the assignee of the lessor, and the 

court in Barnes v. Northern Trust Company, supra, in construing this 

section of the statute, seid (p. 116)s 

"We are of the opinion, that the enactment of said section 
14 dispenses with the necessity of an atiornment, and abrogated the 
rule announced in Fisher ve Deering, supra." 

More recently, the prenouncement of the Supreme court in overruling 

Fisher ve Deering was followed in Traders Safety Building Corpe ve 

Shirk, 237 Tlle Appe le The court held that under Barnes ve Northem 

Trust Company sece 14 hed been held to obviate the necessity of 

ettornment, thus changing the rule theretofore announced in Fisher ve 

Deering. This same rule was laid down in Howland v. White, 48 I11. 

Appe 236, where it was said (pe 243): 

“All leases except leases at will may be assigned if there 
is no restriction in the lease itself *** and the assignee of a 
lease is granted, by the seid section 14 of chapter 80 of Illinois 
Revised Statutes, the same remedies, by action or otherwise, for 
nonperformance of any agreement in the lease for the recovery of 
rent, or other cause of forfeiture, as the lessor micht have had, 
while the owner of the lease or attornment must, we think, be 
hereafter deemed unnecessa to vest the assignee of the lease 
With the full rights of his assignor - the original lesser." 
(Italics ourse) 

The rule is well settled in this State that where a perso 
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enters into possession of premises under another, and thereby admits 

his title, he must restore the possession to the person from whom he 

received it before he can set up title in himself. In the present 

case defendant tcok possession under a lease with Kilgalien and 

covenanted to surrender possession to Kilgallen er his assigns at 

the expiration of the term. Therefere, he cannot noeWp as an excuse 

for his failure to vacate the premises, claim that the title to the 

property is in Gelasi, because title cannot be tried in the forcible 

detainer proceeding. it was so held in United States Brewing Co. 

ve Pochek, 195 Ill» Appe 369, cited in plaintiff's brief, where 

the court said: 

"In an action of forcible detainer, a tenant cannot defend 
by denying or attacking his landlord's title, nor can he show that 
such title has terminated, for the reason that the action is 
pessessery solely, and is a summary statutory action for the 
restoration of the possession of land to one who has wrongfully 
been kept out or deprived of such possession, and for the further 
reason that in such action the question of title carmot be tried." 

Defendant sought to show in this proceeding that the title of his 

landlord had terminated, and that he was in possession under a lease 

from the holder of an adverse title. Under the authorities this 

Will not be permittede 

: Defendant assigns as additional ground for reversal the ree 

fusal of the court to admit the tax deed in evidence. Plaintiffts 

contended that no proper foundation had been laid for its introductions 

Defendant relies upon pare 240, 5 e@ce 224, chape 120, Illinois State 

Bar Stats., 1935, which provides that a tax deed shali be prima facie 

evidence of certain facts therein stated, namely, that the real estate 

conveyed was subject to taxation, and properly listed and assessed; 

that the taxes had not been paid; that the premises had not been re- 

deemed; that the real estate was properly advertised; that it was sold 

for taxes; thet the grantee was the purchaser or assignee of the pur= 

chaser: and that the sale was conducted in the manner required by lawe 
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A similar contention was made in Sehultz v. OtCoumelh, £89 Tlie 

Appe 318, where the holder of a tax Gecd sought to introduce that 

@eeé in evidence in a forcible jetainer procecdines, and as authority 

for his offer relied on secs 224, pare 740 of chap. 120 of the 

statutese In construing this seetien of the statute the court said 

that before the prima fache fects established by the statute can 

operate to affect the title of the omer, some affirmative action is 

reguired by the purchaser to entitle him to possession; that “all 

the presumptions abeve quoted relate te acts dependent upon the 

fidelity of public officiels in the discharge ef their duties ia 

making the records and reporting the acts reauired by them to be 

gone previous and preliminary te the issuance of the deed. The deed 

establishes prime facie those facts only. It affords uo « videnee 

ef any act of the helder of it necessary to preecure its lesuvance." 

(Xtelics ours.) ‘the affirmative action reauired by the purchasers 

es set ferth in secs. 216 and 217 ef the same chapter of the statute, 

required the purchaser to serve a notice on the owner particularly 

describing the sale, the purchase, and other details, and an affidavit 

is recuireg showing compliange with the proceeding sutlined in the 

| Statute. Eecause of the failure of the tax title holder to comply 

with the requirements ef the etatute, the court, in Sehultz v. 

O'Connell, supra, said (pe. 317): 

"We expresoly hold that the deed was uot competent fer eny 
purpese on the trial of this case and that the ccurs should have 
sustained defendant's sbjection to it." 

In view cf our conclusion on the main points argued by 

defendant, it is unm ceasary to discuss all the propositions stated 

in defendant's brief. We are satisfied that neo error was committed 

in finding that plaintiffs were entitled to peseseszien of the premises, 

and therefore the judgment of the Municipal court is affirmed. 
AFY IRMED. 

Sullivan, Pe Jes and Scanian, Jo» COUCWs 
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ESTATE GF PETER FECIURA, 
(incompetent) » 

Appellee » 

APPEAL FROM SIRCULT 
Ve 

COURT, COOK COUNTYe 

2901.4. 610 | 
MR. JUSTICH FRIEND DELIVERED THE OPINION OF THE COURT. 

SAM G. PUCIURA and GUSTAVE 
Ge FUCTURA et Ble, 

Appellants. i ee ee ee ee Rael? 

Sem Ge Feciura and Gustave G. Feciura appeal from an 

order of the circuit court dismissing for want of a sufficient 

bond an appeal taken by them from an order of the probate courte 

Martha Feciura, conservatrix of Peter Feciura, an incom= 

petent person, filed a petition in the probate court on December 

15, 1933, upon which a heariag was had and pursuant to which an 

order was entered March 12, 1936, directing Sam Ge Feciura to 

repay to the conservatrix $923.94 and interest within five days; 

that Gustave G. Feciura pay to her $200, within five days; and 

that Gustave G. Feciura and Garry R. Brinkerhoff pay to the con- 

servatrix *%7,004.19 within five days. No appeal was prayed from 

the entry of that order. Thereafter, March 31, 1956, without 

notice to the conservatrix or her attorney, and while Sam Ge 

Feciura was being sought by the sheriff on a writ of attachment 

for failure to pay the sums ordered, he procured the approval 

of an appeal bond by the judge of the probate court in the sum 

of $250. May 7, 1936, one John J. Moser» Esqe, presented in the 

circuit court on behalf of the appellants a motion in the nature 

of a demurrer to dismiss the original report aud petition of the 
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comservatrixe Hex counsel thereupon made a motion te strike the 

appeal bond for insufficlency, and Mey 13, 1936, en order Was 

entered striking the 2250 bond ond granting Sum G. Feclura lcave 

te file a new bond within ten days in the sum of $1,800, end 

Gustave Ge Feciurea a new bond within ten daya in the sum of ©°16,000. 

Wo new bonds were filed and when the case was called for trial May 

29» 1936, the appeal was dismissed for went of proper bondse 

Appéllents appeal from that order. 

The sole question presented is whether the circuit court 

erred in striking the $250 bond fixed by the probate court and 

requiring appellants to file new bonds within the time fixed by 

the court in the respective amounts of ®1,800 and $16,900. 

Appeals from the probate court are governed by sece 11 of 

the Probate Court act (chaps 27, Pare 341, 11. State Bar Statae, 

1935), which provides? . 

“Appeals may be taken from the final orders, judgments 
and decrees of the probate courts to the circuit courts of their 
respective counties in all matters except in proceedings on the 
application of executors, administrators, guardians and conser- 
vators for the sale of real estate, upon the appellant giving 
bond and security in such amount and upon such condition as the 
pig obs shall approve, and upon such appeal the ease ehall be tried 
@ noves 

The question as to what statute applies to an appeal from 

en order of the probate court was considered in Pence ve Pettetty, 

211 Ill.» Appe 588, and the finding later approved in In re Estate 

of Boening, 274 Ille Apps 434. In the Pence case, after citing 

various statutes pertaining to appeals from judgments of the probate 

eourt to the cireult court, with their conditions, the court conclude 

that an appeal from a judgment such as this must be taken in conformi( 

with The Justices and Constables act (chaps 79, pars. 116, sece 1, Art. 

X, Ill. State Bar Stats., 1935), and that an appeal in such case 

must be taken “in the same time and manner appeals are now taken 

from justices of the peace to circuit courts.” In the Boening case 
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it Was said that “if the bond filed does net comply with the 

statute, claimants have a right to move that it be stricken and 

the bill dismissed." (Citing Pence ve Pettett, supra, Smith v. 

Bevis, 89 Ill. 20%) and Wood ve Tucker, 66 Ille 276.) In the 

Weod cases supray the court seid that the appeliee *should not 

be Griven to litigate and settle doubtful legsl questions before 

he can recover om an appeal bond; and on the failure of the 

appellant to execute such a bond, it becomes the duty of the 

court, when asked, to dismiss the appeal." 

It was also pointed out im Penee v. Pettett, supray that 

the form of bond stipulated in sec. ly Art. 10 of the act concerne 

ing Justices and Constables (chape 79, Ill.» State Bar Statse, 1935), 

allowing appeals from judgments of the justices to the cireult 

court, reduires the penalty to be double the amount of the judgaent 

and costes. The reason for this provision is obvious, and is clearly © 

pointed out in Wood ve Tucker, supra, wherein the court said that : 

appellees should not be driven tc litigate doubtful legal questions | 

before they can recover on an appeal bond, and that the failure of 

the appellant to execute such a bond imposes upon the court the 

duty of dismissing the appeal. 

Wallace ve Lewsony, 206 Ill. Appe 573 (not reported in full) 

is a ease precisely in point, indicating the procedure to be follew- 

ed under circumstences similer to the ease at bare An action in 

replevin was there instituted before a police magistrate by John 

Wallace, plaintiff. ageinst several defendants to recover a consigi-~ 

ment of whickey claimed to have been wrmefully taken by the defend- 

ents. Upon trial judgment was rendered against defendants for 

$108.80, an appesl was prayed to the county court, and a bond civen 

for G1i50, the amount fixed by the magistrate. From the allowance 

ef 2 motion dismissing the appeal at defendants' costs, defendants 
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appealed. It was held that where a police magistrate improperly 

fixes the amount of an appeal bond at less than twice the amount 

of the judgment, the appellents shovlid not be prejudiced by such 

deficiency in the bond, providing they are willing, when objection 

is made, to remedy the defect, and that the proper practice, where 

an appeal bond given on appeal from a judgment of a justice of the 

is adjudgsd insufficient, is to enter a rule against the appellant 

that unless he executes and files a sufficient boud within the time 

fixed by the court, the appeal will be dismissed. That is precisely 

What the circuit court did in this casee The $250 bond fixed by 

the probate court was entirely inadequate. Appellee wes entitled to 

ponds in twice the amount of the judgments, and when a motion was 

made by the ecuservatrix to strike the bond it was the duty of the 

court to allow the motion. In so doing, and in requiring the appellant: 

to file new bonds within ten days, the circuit court acted properly. 

Appellants were not entitled to try their case de novo until a suffi- 

cient bond had been filed. This was never done, and when the case came 

on for hearing, May £29, 1936, no bond having been filed, the circutt 

court properly dismissed the appeal. 

Counsel for Sam G. Feciura and Gustave G, Feciura argue that 

this was not an appeal from an order allowing or disallewing a claim, 

but that it was a procecding brought under the Lunatic statute. We 

find no distinction between appeals taken from the probate court in 

proceedings of this kind and in other estatese Sece ii of chape 37, 

hereinbefore quoted, is applicable to all finsul orders, judgments 

and decrees of the probate court except those specifically excepted, 

and other sections of the statute presoribe the mode of procedure 

and the form of bond. We find nc ecomvincing reason for setting aside 

the order dismissing the appeal. Therefore, the judgment of the cire 
euit court is affirmed. 

ASPIRED « 

Sullivan, P. Jes and Seanlan, J., concure 
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BERTHA SCHACTEL, 
Respondent, 

Petition’ for igét 
VS, : 

from Superior Court 

CHICAGO DRUG CORNER, 
@ Corporation, 

Petitioner, 
or 

Cook County. 

2901.4. 610 
MR, JUSTICE FRIEND DELIVERED THE OPINIGH GY THE COURT, 

On Mareh 1, 1937, Chicago Drug Corner, defendant below 

and petitioner herein, had leave to appeal from an order of the 

superior court, entered January 299, 1937, granting Bertha Schactel, 

plaintiff, a new trial. No brief has been filed by plaintiff, 

Plaintiff brought an action for personal injuries, and trial 

was had by jury. On the second day et the trial, the court, after 

denying plaintiff a continuance, directed a verdict for defendant 

at the close of plaintiff's case, and judgment was entered accord- 

ingly. 

The sole question presented for determination is whether, 

on January 29, 1937, the trial court still had jurisdiction to enter 

an order setting aside the judgment and granting plaintiif a new 

trial, 

fhe judgment in the case was entered on Decenber 21, 1936. 

On January 12, 1937, twenty-one days later, plaintiff made an oral 

motion to vacate the order, This motion was entered and continued 

to January 15, 1937, and was subsequently abandoned. Thereafter, 

on January 21, 1957, pleintiff served defendant's counsel with an 

"amended notice" that she would on the following day appear and 

move the trial court as follows; 

(1) To set aside the ordes a: -recting a verdict oi not guilty; 

(2) To set aside the verdict; 
(3) o set aside the judgment on the verdict; 

(4) To set aside the order denying plaintiff a continuance; 
and 



SS 

Ff rotsortized 

‘P08 “reLss que mot't 

EG 

yaad wood 

ors ALOeS 

fs 

F. 
cea ee 

| yar iar 

a IN mToanoe anna 
- sdnpbaegaah on OR ex 

 <¥ we eRV 5 

+ BALHEQD,, puad. iia 
ee Sige 
stemottited 

.TAUOD rey %0 HOLMTEO aur csv. cusrat sDrreut fh 
Tite ca) 

jh 

og gua test yay 

Wolod Smebheoe'teh ,tenes gurl ogsolad ,.VECL of aloes a fesoe SR 

_ oat to tebto ae moxt Leegga, od eves bast, ileted Teneht hited ‘bas 

tesoasion acited galtasrg eS hOL a BR. wrxasael bewetae atmw02 solne qua 

“i «Tiidately yd bolit amog sad teizd oil | habad. won o. Mibtabale 

falas bas eoizaiad ianogteg sor. Holtoe ne tiguord_ Yrttn 

“sbroooe bereias gaw Femur, bus 880 > et utEadade ae seols oad te 

pambre ted cot soibsey a bosoexth +Ponsuntsnoa s YridnteLe 
ehierd sees WL 

agian ay pap cies 

ag bet Boot fia 
\" soddoaw at noliantstroteb xo? bo tnosena tdalveesy. ‘elon. ‘ont 

cede ot wots>tbaizwt bad Litve Hiv’ tettt ead .veer ea” 
wen a Ttisatelq guitaerg bas ert anit ebke 

wPBRL (LG tedusoe€ no betedne sew oaeo end mi sonngnety: ont 

eben Ridsdale ,tedeL ayeh end-ysaows {VERT YSl ny 0! ; fleto. me 

Tae 

fee: See hia 

Neha! xe ¢ "eh 

tots » FtH09 eat feiat ens to. veh buoose edd 0 . sete. xe bay 
CEES) any 

b 
eg 

x 

ae 

Hrs 

ae Pye aii? 4 

meer aide 

beuaigaos bas berstas caw soltou aig?  .tebio ede etensya he. selgom 

Ogtediasredt | 

os stiw seagvooe altashaeteh asevree Yiitaialg: ECL ~sSo uta 

‘bas teoqds Yeh gabwoliet ead me dinow ofa, ‘tad Mooddensbobuenat 

ret thai tou ‘to toibrey 4B gatzgerts tebro ext. obiee hy 4, ee 

;totbuey ent ebiea t92 of ES 
Comuahert solih gay ) yzabew ad 
;toibtev of so toda bet” ‘end ‘bien dea ot ot mo) 00 3 } 

seonaumidaos a “‘Yrivate ty gaiyneb ‘snare ont sbies joe ot Ae: bia 

my et at 

i eet e! ta A 

sawollot sa tusoo,.tebet aut ev 

dete 4% Tens Rurze 4 eal 

Si 
a sie 

pee bee 

py ve 

 benobigds yYitooupesdue aaw bag {VbOL as em: 

Fiala 

matey) 
q 

A. 
ee sf 



(5) fo glace the cause back on the trial calendsr and set 
the cause for trial. 

This notice was filed January 22, 1937, ana on January 29, 1937, 

which vas thirty-nine @ayse aiter the mitry of the judgient, the 

trial court, treating the notice as a motion, entered an order 

granting a new trial and set the cause for hearing on March 1, 

1937. It is frow this order that defendant appeals, 

Section 68 (1) of the Civil Practice Act, (ehap. 110, Ill. 

State Bar State., 1935) provides: 

* *# * *# If either party may wish to move for a new trial 
or in arrest of judgment or for a judgment notwithstanding the 
verdict, he shall, before final judgaent be entered, or within 
ten (1) days thereafter, or within such time as the court may 
allow on motion wade within ten (10) days, by himself, or eounsel, 
file the points in writing particularly specifying the grounda of 
such motion, * * *," 

The circuit and superior courts adopted the language of the fere- 

going statute and incorporated it in their Rule 52 (i). 

Plaintiff's amended notice was in fact a wotien for a new 

trial, and the order of the court indicates that a new trial was 

granted, Neulander v, Rothschild, 67 Ill. App. 285, is a case 

precisely in point, After judgment had been entered against him 

the defendant in that case filed a motion to set aside the judgment 

and to restore the cause to the calendar for a new triel, The 

court overruled the motion, On the following day defendant filed 

a@ written notice for a new trial, which the court ordered stricken 

from the files, and refused to allow the same to be argued, On ap 

peal it was held that the second motion Yad properly been stricken 

because, as the court said, (p. 290): 

“Appellant's motion to set aside the judgment and restore 
the cause to the calendar for trial was overruled; this motion was 
equivalent to a motion for @ new trial, The court having overruled 
this motion properly struck from the files another motion, the sub- 
ject matter of which it had previously passed upon," 

It appears from the record that the motion upon which the court's 

order was predicated was mot made until January 22, 1937, which 
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age 

was thirty-two days after the entry of the judgment. At thet time 

the trial court had lost jurisdiction of the case, Terms of court 

were abolished by the Civil Practice Act, and a peried of thirty 

days after rendition of the jucgment was substituted for the term 

of court as the period during which the court retained jurisdiction, 

It was the settled rule under the former practice that a 

court could not vacate or set aside its judgment after the term at 

which it was rendered, (Hamilton Glass Co. v, Borin fg, Co., 248 

Ill. App. 301). Accordingly, the trial court lacked jurisdiction 

to enter an order granting a nev trial, oreiticated on a motion made 

more than thirty days after the judgment was rendered, he judge 

ment of the circuit court is therefore reversed, 

REVERSED, 

Sullivan, Ps J,, and Seanlan, J., coneur, 
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CHARLES Re HOLDEN, Trustee, 
Plaintiif» 

Ve 

NORTHERN HOTEL COMPANY et alley 
Defendants 

CHICAGO TITLE AND THUST COMPANY 
and ROBERT L. LAUGHLIN, Adminis- 
trators with the Will Annexed of 
the pstate of HENRY D. LAUGHLIN, 
deceased, (Petitioners) 

~Appsl lees, 

APPEAL FROM SUPSEH OR 

COURT, COOK COUNTY. 

2901.A. 61] 
Ve 

THE FIRST NATIONAL BANK OF CHICAGO, 
as Trustee Vader Its Trust Noe 
17797, (Respondent) 

Appellante ee ee ee ee ee 

MR. JUSTICE SCANLAN DELIVERS) THE OFINION OF THE COURT. 

This is an appeal by The First fational Bank of Chicage, 

as Trustee Under Its Trust Wo. 17797 (hereinafter called appellant), 

from a supplemental decree directing the payment to Chicago Title 

and Trust Company and Rebext Le Laughlin, administrators with the 

will annexed of the estate of Henry Db. Leughlin, deceased (herein= 

after called appeiiees), of the remaining one-half of a11 funds 

ailocable to 800 certain shares of cepital stock of the Werthern 

Hotel Company in the liquidation of that eompanye 

After an examination cf the record in this cease we feel 

impelled te quote, at the outset of this opinion, a statement 

first made by our Supreme court meny years ago? 

“There must be an end of litigation somewhere, and there 
would be none if parties were at liberty, after a case had received 
the final determination of the court of lest resort, to litigate 
the same matter anew, and bring it again and again before the 
court for its decision. Washington Rridge ve Stewart, 3 Howard, ont wee ane ee 
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4133 Booth ve Commonwealth, 7 Mietes, 2660" (koilowoush ve 
MeConnel, 12 Tlle 202, 503.4 

On December 22, 1926, Henry D. Laughlin filed » bill against 

Alexander Irwin, seeking to have confirmed in him (Laughlin) the 

title to 890 shares of stock of the Northern Hotel Company, and 

praying for en accounting,etee On February 75 19275) Ie ghlin filed 

@ supplementsel1 bill making Northern Hotel Company and Charles Re 

Holden et ale additional parties defendante Laughlin and Irwin 

died a number of years ago, but the suit wes carried on by their 

legal representatives. A statement of the litigation will be found 

in two opinions of this court, Laughlin ve Irwin, 262 Ille Appe 40,5 

end Chicsso Title and Trust Company and Robert Laughlin, sdminis-_ 

trators, ve John Irwin and First Union Trust and Sawings Bank» 

Executors, 270 Ills Appe 540¢ As the Supreme court denied a 

certiorari in each case it seemed as though the litigation was at 

em ende Appellants, however, sceksby this appeal to relitigate a 

question that has been twice decidede 

In the instant case Charles R. Holdeny trustee and agent of 

the stockholders of the Northern Hotel Company, filed a bill asking 

for directions of the court in reference to the distribution of 

eertain funds in his hands, derived from the sale of the capital 

stock of that company. Appellant, as executor of the estate of 

Alexander Irwin, deccased, the appellees, and other stockholders 

were made parties, and answera were filed to the bill. After the 

master to whom the ecsuse had been referred filed a report, a decree 

Was entered, on November 26, 1955, that determined the rights of 

all of the stockholders, save “the sald controversy between the 

legal representatives of said Henry 5. Laughiin Estate and the 

legal representatives of said Alexander Irwin Estate as to the 

one-half of the distributions or dividends to be paid on said 800 
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shares" of the capital steck of the Northern Hotel Company, which 

the court reserved for *a separnte coordinating decree,® to be 

entered in the causee (nm December 3, 1935, a “supplemental decree" 

was entered, which decreed: 

"It appearing to the Court that on November 26, 1935, a 
decree was entered in the above entitled cause, disposing ef all 
questions with reference to the payment and distribution by the 
complainant, Charles R. Holden, trustee, of moneys remaining in 
his hands derived from the sale of the property and assets of 
The Northern Hotel Company, but reserving for the further consid- 
eration of this Court the matter of exceptions filed herein by 
the First National Bank of Chicago, as trustee under its Trust 
No. 17797, successor to the rights and interests of the egtate 
of Alexander Irwin, deceased, to the findings and report of Wirt 
BE. Humphrey, one of the Mesters in Chancery of this Court, te 
whom this cause wae heretofore referred te take testimony and 
report his conclusions thereon, relating to the controversy 
referred to in said deeree, which arose between said Alexander 
irwin and Henry D. Laughlin during their lifetimes, with refer- 
ence to 800 shares of the stock of said The Northern Hote] 
Company standing in the name of Alexander irwing 

"And the portion of this cause so reserved for the further 
consideration of this Court coming now om to be heard upon the 
intervening petition filed in the above entitled cause by Chicago 
Title and Trust Company and Hobert T. Laughlin, as administrators 
$8 nears nen with the will annexed of the estate of Henry D. 

My Gecensed, and on the ssid report and findings of said 
Wirt S. Humphrey, Master in Chancery, as aforesaid, and upon the 
exceptions filed to said Master's report by the defendant the 
First Notional Bank of Chicago, as Trustee under its Trust Noe 177973 

"And the Court having examined said findings and report of 
seid Master relative to said 890 shares in controversy, and having 
heard the arguments of counsel for the respective parties, and being 
fully advised in the premises, on consideration thereef Doth Pind, 
end it is accordingly Ordered and Deereeds 

"1. That the findings of fact and cmclusions of the Master 
wlth reference to said controversy as shown in parsgraphs numbered 
134 to 158 of said Master's report, fe and the same are hereby con- 
firmed and approvede 

"2. That said 800 shares of the capitel stock of The Nor- 
thern Hotel Company are the eh re of the estate of Henry D. 
Laughlin, deceased, and that said estate of Henry D. Laughiin has 
full ownership thereof, free and clear of all claims on the part 
ef the legal representatives of Alexander Irwin, deceased, and the 
legal representatives or assignees of said estate of Alexander 
Irwin, deceased, and the said estate of Henry Db. Laughlin, deceased, 
is entitled to receive, since Auguat 12) 1926, all dividends on 
said stock, and was entitled to be paid all moneys distributed upon 
said shares of stock since August 12, 1926, and is entitled to re- 
eeive all benefits flowing to the owner of said shares of stoaks 
and is the legal and equitable owner ef seid shares of stock, and 
igs entitled to all distributions to be made on said 800 shares out 

of the moneys remaining in the hands of said Charles Re Holder, 
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Trustee, subject, however, to the liens for ettorneyst fees of 
Sims, Godman & Stransky and Deming, Jarrett & Mulfinger, as set 
forth in the decree heretofore filed in the above entitled cause 
on November 26, 1935+¢ 

“and it appearing to the Court that said complainant, 
Cherles R. Holden, Trustee, as aforesaid, has heretofore, in 
accordance with said decree entered herein on November 26, 1935, 
deposited with the Clerk of this Court the sum of $8860, to 
await the determination by this Court of said controversy with 
reference to seid 809 shares of stock and the dividends, profits 
and disbursements to be made on the samy 

"It is Therefore Further Ordered, Adjudged and Decreed 
by the Court that said Clerk, within twenty days from this date 
pay over to Chieago Title and Trust Company anc Robert Tf. 
Laughlin, administraters de bonis non with the will annexed of 
the estate of Henry D. Laughlin, deceased, the said sum of £8800, 
less twenty per cent of said sum of $8800 which is due said Sims, 
Godman & Stransky for attorneys’ fees as provided in said decree 
entered in this cause on November 26, 1935, and fifteen per cent 
ef said sum of $880C due to said Deming, Jarrett & Mulfinger for 
attorneys! fees, as provided in said decree entered in this cause 
on Noyember 26) 1935, and that said Clerk, owt of said sum so 
deposited with him, pay to sald Sims, Godman & Stransky said twenty 
per cent of said smount and to said Deming, Jarrett & Mulfinger said 
fifteen per cent of said amount, as their respective attorneys! fees 
heretofore fixed and allowed by this Gourt, as aforesaide 

"It Is Further Ordered, Adjudged and Deereed that that pore- 
tion of paragraph 15 of the deeree entered herein on November 26, 
1935, which providest ‘and that as to said sum of $225 to be charged 
against the Estate of Alexander Irwin, deceased, the defendants, 
The Chicago Title and Trust Company and Robert T. Laughlin, ss admin- 
istrators de bonis non of the will of Henry 3. Laughlin, deceased, are 
hereby ordered and required to retain in their hands as such adminis- 
trators out of the principal of said estate, the said sum of $225 and 
to pay said sum to the Estate of Alexander Irwin, deceased, in the 
event that the court by its later deeree shall decide end determine 
that said costs should be borne by the Estate of Henry PD. Laughlin, 

- deceased, and not by the Ustate of Alexarider Irwin, deceaged.s.t be and 
the same is hereby cancelled, annulled and set aside. 

"It Is Further Ordered, Adjudged and Decreed that said Clerk 
of this Court shall pay to Chicago Title and Trust Company and Robert 
T. Laughlin, administrators de bonis non with the will annexed of 
the estate of Henry D. Laughlin, deceased, any and all further divi- 
dends, pro rata distributions and disbursements accruing or attaching 
te Baid 800 shares of the capital stock of said The Northern Hotel 
Company e* 2 

It is from this supplemental decree that appellant appealse 

Appellant contends that regardless of our decisions in Laughlin 

ve Irwin, supre, and Chicago Title & Trust Co. ve Irwin, supra, appellant 

is not now bound by the former decree as modified in accordmee with 

our decision in Laughlin v. Irwin because appellees, by filing their 

petition in the instant proceeding, appealed to a court ef equity te 
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carry the decree as modified into execution, and therefore the 

court “will look into the case to see if it would make the same 

deeree a second time." There is no merit in this contention, and 

the cases cited in support of it have no application to the instant 

recorde Had appellees filed no petition, Charles Re Holdeny who 

was a party to the original suit, in which the respective claims of 

Laughlin and Irwin to participate in all the dividends and disburse- 

ments made or to be made by him on the 800 shares was squarely raised 

on the pleadings, contested in the proof, and settled by our mandate 

and judgment, also the trial court, would have been bound, in the in- 

stant proceeding, to carry out the provision in question in the modi-~ 

fied decree entered in accordance with our mandate, Our opinion in 

Chicago Title & Trust Co. ve Irwin, Supray was filed May 235 1933.6 

The Supreme court denied appellants a certiorari in October, 1933. 

The petition of appellees in the instant proceeding was not filed 

until March 2l,y 1934, and», as appellees state, it was entirely un- 

necessary for them to file it, and they did so merely as “the result 

of an over-abundance of precaution." The petition called attention to 

the modified decree entered in accordanee with the mandate of this 

court, «end prayed that the court direct the trustee to pay to appellees 

the moneys due them under that deoree.e In the instant proceeding the 

supplemental decree Was a compliance with the modified decree. 

Appellent assumes that there is obscurity in the opinion of 

this court in Laughlin v. Irwin even when it is considered in the 

light of our opinion upon the second appeal (Chicago Title & Trust Coe 

v. Irwin), and claims that we decided, in the first opinion, a question 

of fact, viz., that Laughlin's owership of the 800 shares of stock in 

controversy was subject to a valid and enforceable og reement for an 

equal distribution between Laughlin and Irwin of the profits in excess 

of £175 per share, and that therefore the deeree in the instant case 
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should be reversed and the cause remended with directions to 

enter a decree ordering the payment to appellant of all sums which 

have been deposited with the clerk of the court (representing one~ 

half of the proceeds in excess of $175 per share upon the 800 shares 

in controversy)« By a reference to the brief and argument of appel- 

lant filed in this court upon the second appeal, we find that the 

same contention was there raised by appellant. In La in ve Irwin 

we did not disturb the parts of the original decree of the Circuit 

court in reference to the ownership of the 800 shares of stock and 

the right in the Laughlin estate to the dividends and distribution 

thereof. (See Chicago Title & Trust Coe ve. Irwiny supra.) After 

our opinion was filed in Laughlin v. Irwin, John Irwin and First 

Union Trust and Savings Bank, executors of the last will and testa- 

ment of Alexander Irwin, deceased, did not file a petition for re- 

hearing. They accepted the benefits of the reduction we ordered in 

the judgment against them, amounting to more than $30,000, ami they 

resisted the petition for a writ of certiorari filed by the repre- 

sentatives of the Laughlin estate in the Supreme court. Appellant 

stands in the shoes of said executors. After the mandate of this 

court was filed in the Cireult court, that court merely modified the 

original deeree to accord with our mandatee The material parts of 

the deerce are as follows 

"It is Futher Ordered, Adjudged and Decreed as follows: * * * 

"3. That the said 800 shares of the capital stock of the 
Northern Hotel Company are the property of the complainant Henry 2D. 
Laughlin, and seid complainant Henry D. Laughlin has full ownership 
thereof, free and clear of all claims on the part of said Alexander 
Irwin or his legel representatives; that the new certificates of — 
stock Fie yg 4 upon the original 800 shares of stock owned by ie 
complainant, which new certificates were issued in the name of com 
plainant Laughlin, should be transferred on the books of the Northern 
Hotel. Company and on the register of the transfer agent and delivered 
te the complainant Laughlin, and said complainant Henry De. Laughlin 
is entitled to receive since the 12th day o Auguste 19265 all 
@ivyidends on said stock, and is entitied to be paid all moneys dis-_ 
tributed upon said shares of stock since said August 12, 1926, and is 
entitled to receive all benefits flowing to the ower of said shares 
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of stock, and is the legal and equitable owner of said shares as es 

of stock. (Italics ours. 

xe + & 

"7, That on the 10th day of August, 1926, when the 
defendant Charles R. Holden, the agent for the stockholders 
of the Northern Hotel Company, paid to the defendant Alexander 
Irwin a total of $140,000.00, representing the partial distribu- 
tion of the portion of the purchase price of said Northern Hotel 
Company to which said 800 shares were then entitled, the said 
principal sum of 780,000.90, representing the aggregate smount 
of the loans for which said stock was pledged, was voluntarily 
paidg that the interest on said sum of %89,000.00 was voluntarily 
paid by the dividends received by said defendant Alexander Irwin 
in his lifetime from the said Northern Hotel Company in lieu of 
interest in the aggregate sum of $87,850.00, and that said loans 
both as to principal and interest thereon by such payment have 
been fully discharged and the complainant ever since said date 
became end now is entitled to have returned to him the certificates 
of said pledged stock or to receive such other certificates as have 
been or may be issued in lieu thereof. (Italics ours.) 

We % % 

"It is Therefore Ordered, Adjudged and Decreed that the 
complainant, Henry D. Laughlin, have judgment against the First 
Union Trust and Savings Bank and John Irwin, eas Executors of the 
last will and testament of Alexander Irwin, deceasedy for the sum 
of ©10,473.80 without interest. 

"It is Further Ordered, Adjudged and Deereed that all 
eosts in thie court be and the same are hereby taxed and wsessed 
against the complainants." 

In the opinion of this court affirming the deeree of the Circuit 

court, as modified (Chicago Title & Trust Coe v. Irwin), we held 

that the Circuit court in its modification of the decree had carried 

out the mandate of this court. We further said (pp. 545-6): 

“In Fisher ve Lk 285 Tlle 290) 293, itis saids *# * * 
It is the mandate of court of review, and not its opinion, that 
governs, when the mandate differs from the opinion or is specific 
and plain in its termse! 

“and in our opinion there are other good reasons why 
counsels second contention is without merit. Assuming, but not 
decidings that our former judgment and directions were not adequate 
or sufficiently comprehensive, it is to be noticed that defendants 
made no attempt, by petition for rehearing or otherwise, to cause 
the same to be revised or enlarged. In Ko ve Harvey, 84 I11, 
308, 310, it is sagd: ‘'The circuit cour ving, 80 fer as we can 
see from this record, obeyed the mandate of this court, its rulings 
can not be brought in question again. If appellant suffered any 
wrong by the decision of this court lheseenst when thec ase was 
before it at a former term, that wrong could be corrected only on 
application for a rehearing. Having acquiesced in that decision, 
the matters then decided ean not be drawn in question again upon 
this, his second appeal,t# 
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We also called attention to the fact thet the executors of the 

estate of Alexander Irwin were satisfied, apparently, with the 

opinion and the judgment of this court in Taughlin v. irwin, at 

the time the opinion was filed. the deeree of the Cireuit court, 

as modified by the mandate of this court, in so far as it relates 

te the sole question here involved, viaze, the right to the dividends 

and moneys distributed on the 300 shares of stosk since August 125 

1926, is clear and explicit, and needs no construction. In the 

second appeal to this court (Chicago Titles & Trust Co. v. Irwin) 

there was presented the question as to whether the judgment and 

mandate of this court in the first appeal were obscure and ambiguous 

s0 that resort covld be had to the opinion of the court in the first 

appeal to determine the meaning of the judgement and mandate, and we 

held that our judgment and mandate on the first appeal were clear 

and unambisuous, and that the Circuit court in modifying the original 

decreé properly followed the directions contained therein. 

Appellant urges that the portions of the modified decree 

adjudging title and right to the possession of the 800 shares and the 

right of Laughlin to receive all dividends and moneys distributed by 

Holden on said shares after August 12, 1926, were merely findings of 

the court, and not a part of the adjudication clauses. hat we have 

already said answers this antention. ie may addy however, in con- 

clusion: ‘he decree of the Circuit court as modified ordered, 

adjudged and decreed that "said complainant Henry D. Laughlin is 

entitled to receive since the 12th day of August, 1926, all dividends 

om said stock, and is entitled to be paid all moneys distributed upon 

Said shares of stock since said August 12, 1926, end is entitled te 

receive 211 benefits flowing to the omer of said shares of stock, 

ané is the legal and equiteble ower of said shares of stock." Lt 

is idle to argue that there is eny obscurity in reference +0 that 

part of the decree as modified. In Chicago Title & Trust Co. vo 
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Irwin we affirmed the deeree of the Cirewit court es modified, and 

the Supreme court denied appellants « sertierari (sce 275 Til. Appe 

xiii). As we have heretofore stated, appsllant seeks by thie appaal 

to relitigate a question that hes been twice decided. 

The judgment of the Superior esurt sf Coox county sheuld be 

Sublivan, Pe Jey and Frisndy, Tey concure 
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CHCBLIA Me GRATH, 
Appellee, 

) APPIRAL FROM SUPERIOR COURT, 
Ve 

} COCK COUNTYs 

2901.A.611° 
MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 

RAYMON]T) DUNNE, 
Appellante 

Defendant appeaied to the Supreme court from the deeree 

entered in the above cause. The Supreme court ordered the cause 

transferred to this court (McGrath v. Dunne, 363 Ill. 549). In 

its opinion the Supreme court stateds 

"This cause is before us on direct appeal from a decree 
for partition entered in the superior court of Cook county. The 
record shows the complaint alleged the ownership of the premises, 
the subject matter of the litigation, in fee simple equally, share 
and share alike, by the plaintiff, Cecelia McGrath, and the 
defendant, Raymond Dunne, subject to the lien of a trust deed 
securing a note for the principal sum of $4,609, beneficially 
owned by the John Hancock Mutual Life Insurance Company. These 
facts were also stipulated by the parties on the hearing before 
the master and were so found in the master's report and in the 
decree, There is therefore no question before us for decision 
respecting the ownership of the fee to the premises. The only 
coentroverted matters relate to an accounting between the owners 
as to the rents of the premises received by the plaintiff, the 
amounts contributed by each of the owmers toward the payment of 
taxes, special assessments, interest, principal payments on the 
incumbrance and the allowance of attorney's fees to the plaintiff. 
The decree of the trial court in express terms reserved these 
issues for future consideration and retained jurisdiction of the 
cause for that purposee The defendant, Raymond Dunney also here 
attacks the form of deeree in so far as it relates to the trust deed 
and the failure of the trial court to find the amount duc thereon.* 

We have before us only the briefs filed in the Supreme court. 

That court saw fit to dispose of the contention of defendant that 

the reservations in the decree are insufficient to protect his rights 

in the matter of an accounting between the two owners, the amounts 

contributed by each of the owners towards the payment of taxes, 
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ete.e, and the allowance of attorney's fees to plaintiff. Plain- 

tiff concedes that these matters were specifically reserved for 

future consideration by the trial court, and this concession pre- 

eludes her from taking any contrary position in further proceedings. 

As to the propriety of reserving for future consideration the matters 

in question, see Masters ve Masters, 325 [lle 429; wherein the court 

said (pe 437)3 

"Fhe decree reserves the adjustment of the equities among 
the parties, including a determination of the amount appellant is 
entitled to receive for tne rental value of the premises, and the 
adjustment of the equities of the parties under the terms of the 
contract, for the future determination of the courte We are of 
Opinion the deerse properly fixes and determines the rights of the 
parties se far as such rights can be determined before a report of 
the commissioners making partition, which, apparently, cannot be 
done, or until a sale is made under the terms of the decree. It 
seems impossible that any right or interest of appellent can be 
affected by reserving the matters the decree reserves for future 
determination. His interest in the rental value of the premises 
is preserved to him, and his title and interest, except what he 
sueceeded to on the death of his mother, are unaffected by the 
eontract, to which he was not a party. Such a decree is authorized 
by the practice in chancery. (Spencer v. Wiley, 149 Ill. 563 Crowe 
vy.» Kennedy, 224 ide 526.) No right or interest of appellant is in 
danger of being lost to him by virtue of the decree. His interest 
is correctly and definitely declared in the property, part ef which 
is subject to the contract with Thayer and part of it is not. It 
would be diffieult, if not impossible, as we have saidy to adjust 
ell the equities before a report of partition or report of sale. 
It seems to us clear that the decree is proper, and that it wes 
gustitied under the allegations of the supplemental bill and the 
facts. 

As to the remaining eomtention of defendant that the cecree 

Should have found the amount due on the trust deed from Susan Dunne 

to Chicago Title & Trust Companys The bill does not allege the 

amount due wider the trust deed and the decree for partition merely 

finde that the premises are subject to the lien of the trust deed. 

The decree appealed from finds thet Cecelia McGrath and Raymond 

Dunne are each entitled te an undivided one-half part of the premises, 

subject to the lien of the trust deed, and orders the comnicsioners 

named in the decree to make partition of the premises if the same cm 

be done, and if the premises cannot be divided they are to fairly 

and impartially appraise the value of each piece or parcel of the 
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premises and make report to the court. If a decree of sale should 

become necessary it should state the amount due under the trust 

deed in order that the purchaser may know what obligations are 

standing against the land he purchases. (Stevens ve Plummer, 195 

Ill. Appe 278, 284.) As plaintiff states: “As the interests in 

the property of the owners are equal no harm has beon done to 

either by the absence of a specific finding of the exact amount 

then due thereon which obviously should have reference to the time 

of sale, as interest is accruing and payment of principal install~ 

ments may be madée The finding of an amount due in the deeree 

would, of mecessity, be inaccurate. Whatever the amount due on 

the encumbrance it will be shargezble equally to each tenant in 

ec omnone* 

To use an old saying, “tefendant is crying before he is 

hurte" 

The deeree of the Superior court of Cook county is 

atiirmede 

DECREE AFFIRMED. 

Sullivans Pe Jos ané Friend, Je, concure 
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SYLVIA KOWIECKI, a minor, by 
FRANK J. KOWDECKI, her father 

and next friend, 

) 
) 

deithenaad APPEAL FROM SUPERIOR COURT, 

ig COOK COUNTY. F 

MICHALL COE) saat, ) 2 9 0 Gee G if 1 

MR. JUSTICE SCANLAN DELIVERED THS OPINIGN OF THE COURT. 

An action brought to recover damages for personal injuries 

sustained by the minore A jury returned a verdict in favor of 

plaintiff for $3875. Defendant's motionsfor a new trial and for 

judgment non obstante veredicto were overruled. Judgment was 

entered on the verdict and defendant appeals. 

Plaintiff's amended complaint slleges, in supstance, that 

on August 3, 1931, and for a long time prior thereto defendant was 

the owner of, controlled and operated an apartment building Loented 

at 2053 West Division street, which property contained divers stores, 

apartments and rooms with common passageways, stelrways, landings 

and entrances leading into and through said building; that defendant 

Was the lessor of said apartments, stores, etces, to divers tenants 

and exercised eontroel over said passageways, stairways, landings and 

entrances which were then and there used in ¢camon by tenants and 

plaintiff; that it was the duty of defendant to maintain the passage- 

Ways, Stairways, landings and entrances in a reasonably safe and 

proper condition for persons lawfully using the seme, but that 

defendants unmindful of his duty, negligently suffered and permitted 

one of said landings aud passageways to be in = dengerous and unsafe 
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condition in thet eertain boards and lumber comprising a passage- 

way or valk and stairway leading from the rear door of the secend 

floor, being the apartment occupied by the plaintiff, to a stairway 

ieading to the strect level, were warped and broken, loosened from 

the roof or porch on which the same was constructed and which had 

therson projecting naiis end screws, and thet on account of said 

dangerous and unsafe condition pnleintiff, a minor of the age of four 

and a half years, while walking slong seid landing, passageway and 

Stalrway and vhile in the exercise ef due care and eeaution fer her 

cm sefety, ceught the toe of her shoe in thet portion of seid passage- | 

way, lending and stairway which wes in a warped, broken and loosened 

condition, and upon the sails and sersws therefrom projectinz, and 

thereby was caused to trip, stumble and lose her footing in the warped, — 

broken, loosened condition of ssid walk, passageway or stairway, and 

the nails end screws thereon projecting, and fell and #as throm dom, 

ecousing serious injuries te her, ¢tee, wherefore plaintiff demands 

Judgment in the sum of 825,000. 

This ease seems to have been ably and fairly triede The 

experienced sounsel fer defendant make but twe points, viaes (1) "the 

plaintiff’ feileé te preve that the eccident and injury were eaused by 

any négligence of the defendant," and that the triel court erred in 

refuging to direct a verdict in favor of defendant. (2) “The court — 

erreé in permitting the minor plaintiff to testify." After a careful 

exemination of the svidence we find no merit im contention (1), as 

pleintiff's proof wac amply sufficient to make out a prima facie case. 

As te point (2)}2 The minexy at the time of the accident was four and 

one-half years ef age and at the time of the trial, mine years of age. 

Vhen she was called te testify counsel for defendant objected to the 

entild's testifying, whereupon the jury retired to the jury room and 

the tricl court questioned the minor to determine her inteliigenee 



~ogseusg 2 ana itgnop todmut bas ebxsod atadteo gad mk oo td ibnoe 

bagoes off to toch tsor old sovt gatbeol yowrieds base tlaw to ‘aw 

Yawrists 2 of ¢Vildntale oft yt bolquooo tubudtage odd guted . root 

moxt hepesock quedord baa boqvaw etow ,level iserts odd oF aathaet 

bat dobiw bas botoeurdenon daw wmea oft Motel no apyts 10 Liat bend 

‘aero te 636 edt to somia @ ,ttitniaic meiiinaga tind" Gi evox as 

bas Yewegasacg «aiibual tea neols gatstitaw oLtehw sBTRSY Mast @ bow 

‘vert not 20 ttuso bere etao oa 4 oukoroxs aiff mk thet bene Yawrtage 

i wogenaar bien io ‘hice sont at onda xen ko ood “esta trips eutetee Poe) 

— hensaeet dee moxoud y Seq tar mw ok Kaw Hokte yarebets has witbics Giyew 

baie eats oe tog mextotode awoTDe ba ates oats pogn baw OL} Lbaieo 

Pea Eh: 

biwe to ¢emmose no told bas yawetoe Sad. ‘nb ian | 

! begun ods st auktoo ‘cost eank bas scart eqizt of Doouae sow dense q 

* hme evawr tats 29 Tswogesaeq Mer btea ke wold tones bonespel peng if all 

e hwo’ ‘wows? aww biws SL 9% bins ‘eanlvootor roorerts ereros on atten ects 

aboameds titentsty orto 2otautt te ote «al ot cotmrtat ‘uiotz0e gateuse 
co ae sa9 rer 

| 000,289 Yeo a oat nt tonmpbut 
"oft bons xitter as este nsed ovat ot auger | 9a ante 

ess (2) conte vatnitog ow sud eal dnsbmetes st roemee heone 

we poavas ozow ewhas bans #106 tos oat dosh ovong. pf, batts? Le. 

at borete ate Intxt odd dartt dun "strubsotot olf % 
Pai1080 ont” (8) -tashrote to tovat ak tokbee 

it) 

ere, # CPNFAD, 93 an 
Lateran # motts waytiened 3 ‘Titentatg rota ate gals TIT A OOK 

ae a(t) mo ti n82.09 ni strom on batt ow sonobive ext to mottartm 

soan0 toe? an amatxe 9 tuo oxiaat of tem tolTiwe ylgue aey Yoo a” Tiite 
bass 1% naw tmebtoos ai Yo omit ont 4a vortr edt + (3). antes om 
eps Yo exeoy one «Lait? calf 20 omte ald to bas oye. to sEaey, fates 

ort of betoside dnsbasteh sox Loamyen ytivaed of heLtan, am ute saute a 
bas moon vat exis ot borkter wawt ond Roquetedir amet 3 aed a tbitte 4 

cong tized oni ontuzatoh of } ostts ost ee So et ett 
. , neue | 



~ oe 

and understanding, and at the conclusion of the preliminary 

examination the trial court stated, “She seems bright enough to 

testify. That is what I wanted to find out, whether she was able." 

The minor was then permitted to testify, over the objection of 

defendant. Intelligence, ability to comprehend the meaning of an 

oath, and the moral ovligation to speak the truth, and not age, 

ave the tests by which to determine the competency of a child to 

testify. (Shannon ve Swanson, 208 Ille 52.) In that case a boy 

about seven or eight years of age was held to be a competent witnesse 

In Featherstone v. The People, 194 Ille 3255 where the defendant was 

charged with robbery and there wes a count containing an averment of 

a former conviction, the action of the trial court in allowing a boy 

six years of age to testify was susteined on the ground that the pre= 

liminary examination showed that he understood the aadies and meaning 

of an oath, and it was for the jury to say what weight should be given 

to his testimony. In that case the state considered that the testi- 

mony of the boy was practically necessary to secure a conviction. in 

Sokel ve The People, 212 Ill. 238, a girl nine years of age was held 

to be = competent witness, the court citing Featherstone ve The Peoples 

supras in support of its rulinge There, a conviction could not have 

peen sustained without the evidence of the girl. In The People va 

Pecky 314 Ille 237, the defendant was charged with taking indecent 

liberties with a child six years of ages The trial court ellowed her 

to tastify after a preliminary examination, and the Supreme court sus- 

tained the ruling of the trial courte In The People ve Schladweilery,y 

$15 Ill. 553, the action of the trial court in permitting a child eight 

years of age to testify was sustained, the Supreme court emphasizing 

the point that whether or not a child should be permitted to testify 

where an objection is interposed to his competency on account of age 

ig a matter resting largely in the discretion of the trial court. Many 

other cases to the same effect might be cited. It is a matter of 
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common knowledge that children ~ nine years of age are often 

permitted to testify where the preliminary exemination shows that 

the child is intelligent and has the ability to comprehend the 

meaning cf an oath and the more1 obligation to speak the truths 

fhe argument of the defendant in support of the instant centention 

goes to the weight of the testimony of the minor rather then her 

competency » to quote from defendant's brief: "It muct be borne 

in mind that the plaintiff at the time of the occurrence of the 

accident was four and ea half years of age. The lack of intellect 

and memory in a four and a half year o1d child is fairly well knowm 

to most adult persons. It is well known that by suggestion to a 

child of tender yeare fanciful stories become fasts to the childish 

mind, not by reason of dishonesty but only by reason of the immaturity 

of the intellecte * * * At the time of the occurrence of the accident 

in the case at bar the plaintiff was four and a half years of ageée 

In the meantime until she testified on this trial four end « half 

years had elapsed and we submit that the passing of these few years 

did not add anything to her mental understanding of what hed taken 

place at the time of theaccidente" It was for the jury to pase upon 

the credibility of the minor and to determine what weight, if ays 

should be given ta her testimony. The accident to the minor was a 

moct unusual. event in her life, and we see nothing extraordinary in 

the fae% that she remembered the occurrence. Morcover, the testimony 

of an adult witness tends to support plaintiff's evidence as to the 

manner of the accident. We certainly cannot hold, as a matter of 

lew nor as a matter of fact, that the minor could not remenber the 

accident. We find no merit in the instant contention. 

The jury might well have awarded plaintiff « much larger 

eum for her damages, and we are somewhat surprised that defendant 
chould seek a new trial. 

The judgment ef the Superior court of Cook county is affirmed. 
JUDGMENT AVVYIRMED. 

Sullivany Pe Joy and Friend, J., coneurs 
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SONS He Hottie 
Appelles » 

APPEAL FROM MUNICIPAL 

VOUT OF CHICAGO. 
Ve 

AMOI AM ILYS GF ILLIFOLS, a aoe | 2901.4. 614! 
MMe JUSTICH SUASLAM DELIVER THE OPENIO OF THE COURT. 

Suit by beneficlary wider two policies of insurance issued 

by defendant upon the life of plaintiffts wife, The cause wer tried 

by the court without o jury, there wos a finding against defendant, 

and pleintiff’s ¢amges were assessed in the wum of G342e25. Defend- 

ant appeals from a judgment entered upon the findings 

The amcnded statement of claim is ae follewss 

"Plaintiff's claim is ae benefieiury of Malenda MoNeil, 
ceveueete © he Ro boone payable the defendmt to the plaintire 
of seid al under two policies of insurance on life 
ro! d Natends eil, co wa pe policy mumiber 142701, dated June 

ant zekiay wee Al4255, dated May 14, 1934, eff eated 
a sens eten defendant end made by the defendant in cansidare 
ation ef the payments made and te be mace to it as therein 
mentioned » 

“Said Molenda Mellel] died - the 29th day of Fulys 1935, 
while sadd polieies were still in foreee 

“Plaintiff eleaims &542f0." 

Defendant concedes plaintiff's right to the full mows of 

the first policys 252226, The second policy, issued June 259 19, 

insured the life of the wife ef plaintiff in the fee mount of 

$260. Malenda Molieil died July 29, 1935. ‘The second policy pro- 

vides that it shall be incontestable after two years fram the date 

of ite isewmee, and that “Af death occurs during the contectable 

period as a result of, or couyed by, or contributed to by cancer ** 

or any disease of the throat ***, disense ef the heart or blood 
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veenele, *** then in 211 such cases the Limit of the 6 ompazyy* & 

liability shall be one-fourth of the face smount of this policy.* 

Upon the trial plaintiff introduced the two policies and 

vested» Yefendant introduced in evidence certain dovuments furnished 

the defendant as "proofs ef denths" one made by plaintiff, statings 

inter alia, that the same of the physician who ms cmsulted by the 

éeceneed during her lact ilines» wae Or, Charlos Ws. “reng another, a 

physician’s cortifiente, sigied and sworn to by said doctor, which 

atates, inter alin, that the ismediate cause of the denth of Malenda 

MeNecil waa “Cerebral Hemorrhage,” and that the disease which caused 

death had been present about fifteen hours. efeniat alee introduced 

a certificate ef the Reglutrar of Vital Statistics of the city of 

Chigages containing the medical certificates of denth executed by anid 

doctor and which states that the cause of «oath was dingnosed aa eere- 

bral hemorrhage and that a physical test confirmed the diagnosis. 

Defendant called as « vliness Ur. Uren aint proceeded to interrogate 

him as to hie quelifientions as a physicieon and surgeon, whereupon 

plaintiff admitted the qualifications of the doctor. The doctor 

teetified that he was the physician in ettendenes on Malends Me¥eil 

ot the time of her deaenses that he found her in a wtebe of comay 

that he examined her md determined that the nature of her ailment 

Was eerebral hemorrhage, which reeulted in her deathy thet eerebra 

hemorrhage in « disease of the head mid brain. ‘The fellewing then 

cecurredt Ge Tell us how the d enth ogourred or how incapuoity 

Gccurred in connection with the dimease, doctor, Ae Suptured vessel 

in the train. {- ‘liupture of the blood vewsel in the brain? A» Yeo.* 

Upon cross-exemination the doctor testified thet he made a therough 

exemination of the deceased sbeut nine or twelve hours before she 

died, that he did not make a post mortem exomination, that he knew 

What she died of from the symptoms she had at the time of the 
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eummination, that she was im a come, that he did met take a. 

Xeray and had never ween Malenda MoNeil befere the time of the 

examination, that his judgment as te the acuse of death was 

based on deductions 

Plaintiff offered no evidence in reutteal. 

Plaintiff certends that the testimeny ef the decter ancunte 

to ne more than “a mere guemay” that his evidence as to the couse 

of death amounts te mo more than 2 cenjeeture or suspicion. ‘the 

trial court evidently adopted plaintiff's view az te the wei eat 

that should be sttached to the tectimony of the doctor. ‘e are 

satisfied that the dector's testimeny makes out e clear prima facie 

ease ae to the cause Of ¢ eats and in this comeection 1+ must be 

moted that plaintiff admitted the qiuclifications of the witness as 

a physician and surgeom.e Turthermere, plaintiff offered ne proof 

in rebuttal 

We are entisfied that wader the evidence and the provision 

im question in the seaond policys plaintitr ia entitled te recover 

Only $65 upon that policy. Uefendmt admits thet it owes the full 

amount on the first polieys $82.25, and £65 on the second poliay, 

making o total of °147+2%) and caisents that this court shell enter 

judgment for thet amount. 

The judgnent of the Municipal court of Chicago is r evyersed 

and judgment ia entered here in faver of plaintiff md aguinet 

éefendent in the cum of $14 7228. 

JUSGMIT REVERSED, ATD SUGMUMT HENS TH anaes 
PLALNTIFY Alb AGAINST DEFRA ART IN THA SUM GF 9147-28 

Swllivan,e Fe Jeo and Friend, Je» concurs 
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MARIE Ase WALSH et ales 
Plaintiffs, 

Ve 

EDWARD Re NEWMANN et ales 

Defendantse 

APPEAL FRGI SUPERIOR 

SAMUEL MASLON, JOHN GOLDBACHER, 
IVAN S. BAUM and ESTELLE MALKIN 
(Intervening Petitioners), 

Appellants, 

COURT OF COOK COUNTY. 

2901.4. 612' Ve 

MARIE Ae WALSH, NELIIE Ge WALSH, 
ROY We ALEXANDER and CORNELIA 
ALEXANDER » 

i i Ml ee i tc! et el tt al Re ae a Appelleese 

MR. JUSTICE SCANLAN DSLIVSRED THS OPINION GF THE COURT. 

Plaintiffs filed their bill to foreclose a trust deed 

given to secure an issue of thirty bonds, aggregating $15,000. 

Samuel Maslon, intervening petitioner, claimed to own six of 

the bonds, aggregating $3,000; John Goldbacher, intervening 

petitioner, four of the bonds, aggregating $2,000 and Estelle 

Malkin, intervening petitioner, two of the bonds, ageregating 

81,000. Roy We Alexander and Cornelia Alexander, defendants, 

had a contract to purchase the premises covered by the trust 

deed. iIn an eons din to their joint and several answers they 

elleged *that bonds numbered 11 to 16, both inclusive, are due 

and unpaid as set forth in said bill of complaint; that all of 

the remaining bonds secured by said trust deed, namely, bonds 

numbered 1 to 10, both inclusive, have been duly paid, and ponds 

numbered 17 to 30, both inclusive, have been duly paids * * * 
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that any person now in pessession of any of said bonds, except 

ponds numbered 11 to 16, both inclusive, came in possession of 

the same after their maturity, and after the same were paid." 

tt is conceded that Marie A. Walsh and Nellie Ge Walsh, plaintiffs, 

were the owners of unpaid bonds numbered 11 to 16», both inclusive, 

and the master and the trial court both so found. The cause was 

referred to a master in chancery “for the purpose of taking and 

closing proof and reporting his caclusions upon the facts and the 

law." The master heard evidence and filed a report finding, inter 

alia, thet Masion was the legal owner and holder of bonds numbered 

225 23,5 245 25, 26 and 27, each in the amount of $500, and that the 

same had not been paid; that Goldbacher was the legal owner and 

holder of bonds numbered 17, 18, 19 and 21, each in the amount of 

€500, and that the same had not been paid; that Estelle Malkin was 

the legal ower and holder of bonds numbered 29 and 30, each in the 

amount of $500, and that the same had not been paid; that there was 

due to Maslen in principal and interest the sum of $3,7736593 to 

Goldbacher in principal and interest the sum of $2,601.28; and to 

Estelle Malkin in principal and interest the sum of $1,300e64. 

Defendants Roy We Alexander and Cornelia Alexander filed objections 

to the aforesaid findings of the master and the same were allowed 

to stand as exceptions. The trial court entered a decree finding, 

inter aliay that if Maslon, Goldbacher and Estelle Malkin purchased 

the bonds they claim to own they did so after the maturity of the 

bonds and after payment of the same; “that there is due to John 

Geldbacher, intervening petitioner herein, nothings; that there is 

due to Samuel H. Maslon, intervening petitioner, nothings that 

there is due to stelle Malkin, intervening petitioner, nothing." 

The deeree further finds that the court sustained the exceptions to 

the master's findings “upon evidence produced in open court." The 
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intervening petitioners have appealed from that part of the 

decree that affects their rights. 

In this court there is a dispute between the parties as 

to whether or not the court heard any evidence, the intervening 

petitioners claiming that he did mot, and Roy We Alexander and 

Cornelia Alexander claiming that he dide The deeree recites that 

the court did, and no transcript of the proceedings by the court 

has been filede The intervening petitioners contend thet even 

if the court heard evidence he had no right, under the law, to 

G60 S0e The law on the subject is plaino 

“When a cause is referred to a master in chancery to 
report conclusions of law end fact all the evidenee must be 
introduced before him, and upon the hearing of sxceptions to 
his report or the hearing of the cause no other evidence will 
be heard.“ (Central Illinois Service Coe ve Swartz, 284 Ill. 
108, 114. See also Central Illinois Service Co. ve City of 

de 1 r) oullivans 294 Ill. LOL, 1053 froyer Ve urdman, 320 
ligan vs Egan, 244 Ills Appe 497) 504.) 

If upon the hearing of the exceptions to the master's report some~ 

thing developed that satisfied the court that additional evidenee 

should be taken, the csuse should have been rereferred to the 

Master with directions to tae further proof and file an additional 

reporte (Egon ve Egan, supra, 5046) ‘The record shows that a motion 

of the intervening petitioners to rerefer the cause to the master 

for the purpose of taking additional proof was denied. 

A motion of the appellees to dismiss this appeal will be 

denied.s 

The decree of the Superior court of Cook county, so far 

as it affects the rights of intervening petitioners Maslon, 

Goldbacher and Malkin, is reversed, and the cause is remanded 

with directions to the trial court to sustain or overrule the 

exceptions to the master's report that bear upon the claims of 

the intervening petitioners. However, if the trial court should 

deem it necessary that additional evidence be heard in the cause, 
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he may enter an order rereferrins the cause to the master with 

Girections to teke additional evidence and to again report his 

findings and conclusions. 

DECREE SO PAR AS if AFPRCTS RIGHTS OF 
INTERVESING PETITIONERS MASLON, GOLDBACHER 
ABD MAIKIN, REVERSED, AND CAIS® REMANDSD 
WITH DIRECTIONS e 

Sullivan, Pe Jey and Friends Jey coneure 
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HELEN BSCKGR » 
Appellee, 

APPEAL FROM MUNICIPAL COURT 
Ve 

JOHN HANCOCK MUTUAL LIFE 
INSURANCH COMPANY, a 
corporation, 

OF CHICAGO. 

290 1.4.619° 
nn et Appellante 

MR. JUSTICE SCANLAN DELIVERSD THE OPINION OF THe COURT. 

An action by a beneficiary on a life insurence policy 

issued by defendant on the life of Michael Becker in the principal 

sum of $738. A jury returned a verdict in favor of pleintiff and 

against defendant in the sum of $875e86. Judgment was entered 

upon the verdict and defendant appealse 

The policy wes issued April 29, 1925. Michael Becker 

died July 15, 1932-6 Uefendent contends that the evidence shows 

that the policy was not in force on the date of the death of the 

insured. Plaintiff's theory of fact is that the payments made 

were sufficient to continue the policy in force under its extended 

insurance provisions up to and including the date of the death of 

the insured. Defendant's theory of fact is that there were not 

sufficient premiums paid on the policy to keep it in force under 

its extended insurance provisions. Hach side introduced evidence 

to support its theory of fact upon this material and determinative 

issue. Defendant contends that the verdict upon this issue is 

contrary to the manifest weight of the cvidenee. The jury passed 

upeu the eredibility of the witnesses and found this con troverted 

question of fact in favor of plaintiff, and after a careful exami- 
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nation of the evidence we cannot ssy that their finding is meni- 

festly against the weight of the evidence. 

Defendant contends that the trial court erred in his"in- 

struction® to the jury and in refusing to give two instructions 

tendered by defendante In its brief defendant contends that a 

eertain part of the instruction given by the court to the jury 

was erroneous, but in the oral argument it waived that contentions 

It still contends, however, that the two instructions refused by 

the trial court should heave been given. It is a sufficient answer 

te this contention to say that the trial court fully instructed 

the jury on the subject matter of the two instructions refused. 

Indeed, plaintiff is justified in contending that the trial court 

everinstrueted the jury on behalf of defendant. 

The judgment cf the Municipal court of Chicago is affirmed. 

JUDGUINST AFFIRMED. 

Sullivan, P. Je, and Friend, Js, GORCULs 
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WALTER Se BAER, as Trustee, 
Plaintiff, ) 

Ve 

STEPHEN BHRANEK et ales 
: Defendantse ) 

) 
APPEAL FROM CLHOULT 

MINNIE EUPHRAT, (Intervenor) COURT, COOK COUNTY. 
Appellant, 

‘e 2901.A. 612° 
EDWARD Ge FULSENTHAL et ales 

Appelleese 

MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT 

Appellant filed the following notice of appeals 

"Notices of Appeal 

"To: Ail Parties of Record: 

"Notice is hereby given of an appeal taken by the objector, 
Minnie Huphrat, from the Deeree made and entered on August 28, 1936, 
confirming the report of the Master, the sale and the distributiony 
and the reorganization plan, and also of the Decree made and entered 
May 4» 1936, to the end that the Master's report of sale and dise 
tribution be disaffirmed and the objections thereto sustained, and 
that the Deeree of foreclosure be reversed in so far as it affects 
the accounting of the Trustee. 

"Minnie Buphrat 
Appeliant 

*By Shulman, Shulman & Abrams 
Her Attorneys" 

Section 76, pare 204, of the civil practice act (Ill. State Bar 

Stats. 1935) provides: 

"No appeal shall be taken to the Supreme or Appellate Court 
after the expiration of ninety days from the entry of the order, 
deeree, judgment or other determination complained of : but, notice 
of appeal may be filed after the expiration of said ninety days, 
and within the period of one year, by order of the reviewing court, 
upon motion and notice to adverse parties, and upon a showing by 
affidavit that there is merit in appellant's claim for an appes 
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and that the delay was not due to appellant's culpable nezgli- 
gence. *x*# 

As no leave to appeal from the decree of May 4, 1936, has been 

granted by this court, the time in which appellant might sppes% 

from the decree of May 4, 1936, expired August 2, 1936. Appellees 

have moved that the present appeal, in so far as it applies to the 

decree of May 4, 1936, be dismissed, which motion must be allowed. 

There therefore remains for our consideration the appeal from the 

Gecree entered August 23, 1936. 

Appellant alleges that the chancellor erred (1) in approving 

the sele, (2) in apyreving the plan of reorganization, and (3) in 

approving the trustee's accounte 

The following is a summary of the deeree of August 28, 1936: 

"The case coming on to be heard upon (a) the master's report 
of sales (b) petition of Edward G. Felsenthal, the successful bidder, 
for confirmation of the sale; (¢) ebjections of Minnie Puphrat te 
confirmation of sale, the court finds: 

*(1) MNetice of the proposed entry of this decree was duly 
served upon all attorneys of record, and upon the owers and holders 
of all bonds secured by the trust deed herein foreclosed whose bonds 
were not offered in payment of the puxchase price at the fereclosure 
sales 

"(2) The master has in every yonune’ proceeded in due form 
of lew and in accordance with the terms said decree and said sale 
por ae made end the highest bid obtainable thereat was ree 

; ee Py 

"(3) The cash value of the bonds and coupons deposited by 
the purchaser for credit on his bid was correctly determined by the 
master to be $19,224e53, and the master has properly endorsed upon 
each bond so presented a legend to the effect that credit has been 
allowed thereone ; 

“(4) The distributive share of the proceeds of sale dus to 
the holders of outatending bonds aot deposited with the master by the 
aa at the sale was correctly determined by the master to be 

9 J * 

"(6) The master correatly determined the amounts available 
for distribution on each bond and each interest coupon, as show by 
the schedules appearing in the master's reporte 

“(6) After appliestion of the proceeds of sale, together 
with $1,274.13 cash on hand (as per foreclosure deeree of May 45 
1936), there is still due to the plaintiff for his own use and for 
the use arid for the benefit of the owners and holders of outstanding 
bonds the sum $81,093.13, with interest thereon at 5% per annum from 
date of sales 
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*(7) Hdward Ge Felsenthal, the purchaser at the sale, 
acted on behalf of the protective committee for the holders of 

mortgage bonds sold by Baer, Hisendrath & Coe, and the bonds and 
interest coupons offered in part payment of the purchase price 
by said purchaser were at the date of sale and are now owned and 
held by said committee pursuant to the terms of a deposit agree- 
ment dated July 1, 1932; that said purchase was made pursuamt to 
@ plan of reorganization as set forth in the exhibit attached to 
the petition of said Edward Ge Felsenthal, to which plan of re- 
organization all depositers have consented. 

"It is therefore ordered, as followss 

*"(1) The sale, issuance of master's certificate of sale, 
and master's report of sale and distribution are confirmed, rati- 
fied and approved. Plaintiff, Walter S. Baer, as trustee, shall 
haye a deficiency decree for the balance still due him in the sum 
of $81,093.13, together with interest »t 5% per annum from July 
22, 1936. The plaintiff shall continue to remain in possession 
of the mortgaged premises and account to this court from time to 
time for all net income colle cted from the premises to the expiration 
of the statutory period of redemption from said sale, or until satis- 
facthon of said deficiency decree, and the court retains jurisdiction 
to pass upon the accounts rendered from time to time by said trustee 
and to direst the application of the funds in his hands. 

"(2) The appraisal of the mortgaged property by R. idncoln 
Nelson & Associates, submitted by the trustee, is ardered filed. 

“(3) The committee is directed to grant to nondepositing 
bondholders an additional period of 60 days from the date hereof in 
which to deposit their bonds and participate in the plan of re- 
organization upon the same terms and conditions as those who hare 
heretofore deposited bonds with the committee. ***" 

From this decree it appears that the chancellor did not pass upon 

the merits of the plan of reorganization, but merely afforded non- 

depositing bondholders an additional period of sixty days in which 

to determine whether or not they desired to participate in the plan; 

nor did the decree pass upon any accounting rendered by the trustee, 

but directed the distribution of $1,274.13 cash on hand, as shown by 

the decree of May 4, 1956, together with the proceeds of sale. There- 

fore, the sole question for us to consider is whether or not the trial 

court erred in confirming the foreclosure sale. July 22, 193%, 

pursuant to the decree of foreclosure entered May 4, 1936, the master 

in chancery sold the property to Edward G. Felsenthal for $25,000. 

The latter made the bid as the representative of the first mortgage 

bpondholders' cormittee. He deposited with the master on account of 

his bid bonds and interest coupons aggregating $34,821.33. At the 
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time of the sale the committee held bonds in the sum of £57,400 

out of a tote] of *79,000 outstanding, and at the time of the con- 

firmation of the sale the committee held bonds in the sum of 

£63900, or approximately eichty-one per cent of the total. ‘The 

appraisal report of the expert retained by the bondolders' committee 

is as followse 

“RG: CHESTERFIELD APARTMENTS » 
3€53-57 Wabansia Avee, Se He Core luwndale Avenue » 
GHIGAGO, ILLINOIS. 

*Gentlemen s 

‘Pursuant to your requests, we have made an inspection and 
appraisal of the above mentioned property to determine as near as 
possible its present fair cash market value, and submit herewith 
our reporte 

“Location: Southeact Corner Wabansia & Lawndale AVERUES » 

"Lot Sizes 71' x 125', 

“Neighbor- This is an old district built up for the most part with hoods: obsolete frame and brick houses and flats and populated by middle-class workers of Seandanavian 4 escente It is 
convenient to transportation, stores and schools. 

"Improvye= The site is improved with a three story and Inglish ments: basement brick, court type apartment building of — 
ordinary coustruction about ten years old. It houses 
25 apartments, totalling 73 rooms, as follows: 

1 - Basement 4 room Janitorts Apte 
6 «@ Standard 4 room mits. 
6 = 3-1/2 room units with Living & Dining & Bed Rooms, 

Kitchenette and Bathe 

6 ~- 2 room unite with Living Room, Kitchen-Dinette & 
Baths 

6 =~ 2 room units with Living Room, Kitchen and Bath. 

Some of the rooms are rather Smail and all apartmats 
lack adequate closet spacee 

Foundations » « » » « » Concrete 
Exterior Walla ..«e¢ee Street & Court Bleve: Face brick » 

stone trime Balance is common 
bricks 

Roof + e¢ se + eee os » Tar and Gravel. 

Gutters & Down Spouts Galvenized Iron. 

Heat «se ese scane One Pipe Steamy, #12 Hand stokea 
Kewanee Boiler, Ferguson sub« 
merged water heating systems 
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"Occupancy 
& Income? 

"Valuation: 

Refrigeration »« « « « 1 Frigidaire and 16 Westinghouse 
individual unitse 8 Ice Boxes. 

Apartment Floors « e Oak, except bath, which are tiles 

Apartment Ceilings »« Caleimined, except Eitchers and 
path rooms, which are ennameleds 

Wood Trim « «© © ® © oe Gumwood, stained or paintede 

Apartment Walls @ « .» Papered, except Kitchers& Bath 
rooms, which ere enamelede 

Plumbing «© «seas Ordinary for this type vullding. 
Full apron sinks in Kitchens. 
Bath Rooms have Pedestal Lavatory, 
low flush box toilet, full apron 
inset tuby with showere 

Blectric Work .e« « e Ordinary for this type building. 
Cheap fixtures. 

The property appears to be in good conditions 

As of the date of our inspection, the premises were fully | 
occupied at a reported monthly rental of $787.00, or 
$9444. per annume 

Operating Expenses, taxes, insurance, management, end 
an allowamee of 6% for vaeancies and rent losses are 
estimated at $6,029+, leaving a probable net income 
before depreciation of $3,415-« 

The building has a cubical content of 226,657 cubic feete 
The reproduetion cost, based on current material prices 
and union labor seale of wages, architects fees, and con- 
tractor's profit, is estimated at 29 cents per cubic 
foot, or $65,730. The depreciated value is estimated at 
$49,300, and land value is estimated at $5,000, making a 
total physical value of $54,300¢ 

There has been little or no market value for multiple 
apartment buildings in other than choice locations. There 
are now a few buyers in the market for buildings like the 
subject property, but they will buy only at sacrifice 
prices. However, there are very few deals being made as 
asking prices are so much higher than bid prices. Accord- 
ing to loeal brokers, investors will consider properties 
in this district on a basis of from three to four times 
gross income, depending on location, the average being 
around three and one half times. It is our opinion, 
however, that a well informed buyer will pay more atten=- 
tion to net income ani that he will purchase only such 
properties as will produce net income in amounts suffi- 
cient to amortize his investment during the estimated re- 
maining economic life of the building, and in addition 
pay him a reasonable return on his investment. Such an 
investor will take into consideration the inevitable in- 
crease in taxese 

Basing our valué opinion on these considerations, we find 
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the fair market value of the subject property as of 
this date, Jbugust Srd,y 1936, to be $34,100 

"Re Lincoln Nelson & Associates, 

"By R. Lincoln Nelson 
August 3rd, 1936." 

Appellant offered in evidence the original selling circular issued 

by Baer, Hisendrath & Company in 1927, when the bonds were placed 

upon the market, which contains a picture of the premises in question, 

and also the following? 

"Phis Choice 25-Apartment Building is located on one of the best 
corners of the Northwest Side of Chicago. It is situated in a 
district that is well improved with high class apartment buildings 
and homes and because of its sorner location affords light, air 
and a pleasant outlook to each apartment. The arrangement of the 
apartments are particularly adapted to the rental demand of this 
locality 

"Neighborhood and Surroundings. Both Lawndale and Wabansia Aves. 
are well known residential streets. Their intersection is only 
one block east of the Pacific Station of the C. M. & St. Paul 
Railway. The Crawford Avenue and North Avenue surface cara afford 
excellent transportation as does the Metropolitan Ylevated one 
block southe 

"Building: High grade, well constructed, three-story and Mnglish 
basement briek, stone and steel structure, containing 25 apartments, 
divided into thirteen of 4-roome and twelve of 3-rooms cache Hach 
apartment has tile bath with built-in tubs and showers, large and 
roomy sun parlor and all modern conveniencss. Apartments are 
finished in mahogany and white enamel. Latest design electric 
fixtures. Steam heat. ‘the building will cover the entire lot. 

“Ground: 71 feet on Lawndale Avenue by a depth of 125 feet on 
Wabansia Avenuee 

"Rental: The annual rental of this building is ecomservatively esti-~ 
mated at $20,000. 

"Prepayment Privilege. At the option of the Mortgagor any and all 
bonds not yet due may be callable in reverse order on any interest 
paying date at 103 and intereste 

"Monthly Payments: As additional protection, the borrower is re- 
quired to deposit with Baer, Hisendrath & Coe, on the first day of 
each and every month during the entire life of the loan, one-twelfth 
(1-12th) of the annual interest and principal charges that will be 
due during the then current year 

"Normal Income Tax Paid: The Mortgagor agrees and covenants te 
the Normal Federal Income Tax up to 2 per cent on the interest 

of these bondse 

*Guarantee and Insurance: The title to this property and the validity 
of the $85,000 worth of bonds issued is guaranteed by the Chisago 
Title & trust Co.'s Guarantee Policy for the full amount, and is held 
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py our Mr. Walter S.- Baer as Trustee for the bondholders. Fire 
insuranee for $85,000 is carried in standard companies, insuring 
against loss by fire. We also carry Tornado insurance. 

“NMortgagor: Joseph Urban is well known to this officee We hae 
had other satisfactory dealings with hime" 

fhe attorney for appellees cbiected to the introduction of this 

gircular on the ground that the appellees had nothing to do with 

the issuance of the same, but the trial court admitted the circular 

“for what it is worth." Wo other evidence was offered by appellant 

in support of her claim that the bid was inadequatee The contention 

ef appellant that a comparison of the sale price with the picture 

of the building produces the conclusion “that the sale was fraud 

per se," is without merit. No showing was made that the sale was 

not regularly, honestly and fairly conducted in accordance with the 

provisions of the deeree of foreclosure entered May 4, 1936, As 

appellees contend, “a bid of $25,000, subject to accrual of taxes 

to the em of the period of r edemption, also interest during the 

game period, was equivalent to a purehase price in exeess of $30,000." 

Before confirming the sale the chancellor, at the request of counsel 

fer appellant, continued the matter for a day in order that he might 

secure @ party who would offer fifty per cent of the entire indebted- 

nesse When court comvened the following day the counsel made no offer, 

but stated, “I believe I can get a bigger figure but it will take some 

time and I don't want to prolong the matter." He made no request for 

further time to secure a better bid. The chancellor thereupon entered 

the order confirming the sale, but providing that the committee was 

directed to grant the nondepositing bondholders an additional period 

of sixty days in which to deposit their bonds and participate in the 

plan of reorganization upon the same terms and conditions as those 

who had theretofore deposited bonds with the committee. 

The record shows that the chancellor was disposed to protect 

the rights of all of the bondholders, and we are unable to say that 

such a gross inadequacy existed in the bid thet the chancellor should 
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have refused approval of the sale. (See the late case of Levy 

v. Broadway-Carmen Bldgs Gorpey Ille Supreme Ct. No. 23002.) 

The deeree of the Circuit court of Cook county entered 

August 28, 1936, is affirmed. 

DECRG ENTERED AUGUST 2%» 193Gy 
AFFIRMED « 

Sullivan, Pe Jey and Friend, de» Conecure 
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RUTH LAWSON and CHARLOTTE LAWO, 

(Plaintiffs and Cross-Defendants ) 
Appellees, 

APPEAL FROM MUNICIPAL 

COURT OF CHICAGO. 
WILLIAM BEAUDRY, nen and 
Cross-Complainant ae (2 9 O Po G 1 or 

MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 

Ve 

Defendant appeals from a judgment in the sum of $191.15 

entered upon a juryts verdict in an action in tort. Plaintiffs 

are sisters and school teachers. At the time of the accident 

they were on their way to theirxzespective schools in an automobile 

that was jointlyowned by them. The alleged damage to the car and 

the personal injuries to the plaintiffs reaulted from a collision 

with defendant's care Plaintiffs sued to recover for the damge 

to their carg also for injuries suffered by each plaintiff. The 

jury returned a verdict finding defendant guilty and assessing 

Plaintiffs' damages for injuries to the car in the sum of $191.15; 

also finding defendant guilty and assessing plaintiff Charlotte 

Lawson's damages in the sum of $433 also finding defendant guilty 

and assessing plaintiff Ruth Lawson's damages at the sum of $12. 

The court overruled a motion for a new trial as to the verdict 

for $191.15, but granted a new trial as to the verdicts in favor 

of the plaintiffs individually. 

We are satisfied that the case was ably and fairly tried 

by an experienced judge and that the judgment entered was fully 

sustained by the evidence and the law. In a simple case involving 
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@ collision between two automobiles where the amount of the judg- 

ment is much less than the cost of presenting the case for review, 

defendant's counsel have seen fit to burden this court with very 

lengthy briefs, in which the rules and procedure of the Municipal 

court are analyzed and condemned, and various questions are discussed 

that have no material bearing upon the question as te whether sub- 

stantial justice has been done by the entry of the judgment. The t rial 

court orally instructed the jury at great length and defendant's 

counsel have seen fit to divide the instruction into paragraphs for 

the purpose of criticism and objection, which, of course, they cannot 

doe (Greenburg ve Childs, 242 Ill. 110, 115.) Moreover, Rule 171 of 

the Civil Practice Rules of the Municipal Court of Chicago requires 

that “objections to the charge must be made before the jury retire 

and must specifically point out wherein the part objected to is 

erroneous and the party objecting must indicate clearly the correction 

therein desired to be made, and upon the objections being made the 

judge may make such corrections as he may deem proper," and defendant 

failed entirely to comply with this rule, and he is now in no posie 

tion to complain of certain parts of the oral instruction given to 

the jury. 

As to the other contentions raised by defendant it is suffie 

ecient to say that we have considered the same and find them without 

merite 

The judgment of the Municipal court of Chicago should be 

and it is affirmed. 

JUDGEINT AFFIRMED. 

Sullivan, Pe Joy and Friend, Je, concurs 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the and day of February, in 

the year of our Lord one thousand nine hundred and thirty-seven, 

Within and for the Second District of the State of Illincis: 

Present -—— The Hons BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. FRED G. WOLFE, Justice. 

JUSTUS L. JOHNSON, Clerk. 
290 ]1.A. 6 13 

RALPH H. DESPER, Sheriff. JV Lelie O HT ey 

BE IT REMEMBERED, that afterwards, to-wit: On 

APR 1 4 1937 the opinion of the Court was filed in the Clerk's 

Oitiee of Said Court, in the worde and figures following, to-wit: 
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Gen. No. 9167 Agenda No. 18 

IN THE APPELLATE COURT OF IL UINOIS, 

SECOND DISTRICT 

FEBRUARY TERM, A. D. 1937. 

Carl fT. J. Richards, Executor of 
the Last Will and Testament of 
Martha J. Richards, deceased, 

Appellee, 
Appeal from Circuit Court 

vs. 
Peoria County. 

Chicago & Illinois Midland 
Railway Company, a Corporation, 

Appellant. 

HUFFMAN, P.&. 

This was an action by appellee to recover damages for the 

alleged wrongful death of the deceased. The jury returned a verdict 

for $5000, and this appeal is prosecuted from the judgment thereon. 

The deceased was over seventy-five years of age at the time of her 

death. She had bem a widow for thirty years. She had three children 

living, all adults, married, and with families of their own. She was 

making her home with her son, appellee, at the time of her death. 

He was forty-six years of age. His family consisted of himself, wife, 

and three children. His testimony is to the effeclt hat nis mother 

began work as a practical nurse in the year 1903, and that this had 

continued to be her occupation; and that during app roximately the 

last ten years prior to her death, she had made her home with him at 

Peoria. During the warm months in the summer time, he wouid take her 

to the home at Petersburg, which was a short distance away. Just 

prior to July 5, 1933, he had taken his mother down to Petersburg, 

where she was planning to spend a few weeks. 

Appellant was possessed of and operating a railroad near the 

city of Petersburg. On the morning of July 5, 1933, the deceased 

and a grandson, age nine, started to walk out from the village of 
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Petersburg to Old Salem Chauteuqua grounds, which was across the 

Sangamon river from where they started. In order to save distance, 

they proceeded down the track of appellant and upon the railroad 

bridge which crossed the river. The bridge is about two hundred 

forty feet in length. The deceased and the boy were proceeding 

east across the bridge. It was about 9:30 o'clock in the morning, 

and the day was clear. Appellant was at the time engaged in operat- 

ing a local train which ran between Springfield and Peoria. The 

train approached the bridge from the west. Only one eye witness 

was living at the time of the trial. He was the fireman upon 

appellant's engine. The train consisted of an engine, coal tender, 

a refrigerator car, one combination baggage and express car, and 

one passenger car. This train of three cars was made up in the 

order above named. According to the evidence there is a curve in 

the track just west of the bridge, which prevented the trainmen from 

sé@eing the deceased and her grandson upon the bridge, until such 

time as the engine came out of the curve and upon straight track, 

which was at a point about thirty feet from the west end of the 

bridge. The fireman testified that he then saw the deceased and 

her grandson upon the bridge and gave warning to the engineer, who 

shut off the steam and applied the emergency brakes. The evidence 

is not in dispute that the engineer had given signals and that the 

deceased and her grandson were aware m& the train was approaching. 

As near as can be ascertained fromthe record, they were then within 

about fifteen or twenty feet of the east end of the bridge. The 

engine after coming out of the curve was approsiimately at the west 

end of the bridge. The fireman stated the train was then going at 

the rate of about thirty-five miles per hour. The deceased and her 

grandson went to one side of the bridge as a place of safety, in 

erder to permit the train to pass. In the opinion of the fireman, 

the speed of the train had been reduced to about ten miles per 

hour when it reached the place on the bridge where the deceased and 

her grandson were standing. The engine and coal tender passed them 
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safely. The evidence does not show what caused the deceased to 

change her position, but it appears she did so and that the iron 

strrrup or step at the lower end of the refrigerator car, which 

trainmen are accustomed to placing their foot in, in order to climb 

upon the car, struck tae deceaseu, knocking her to the bank of the 

river below. The train was brought to a stop within a few feet from 

where plaintiff's intestate fell from the bridge. The trainmen 

went down to the river bank, brought the injured lady to the train, 

and removed her to a hospital. She died from her injuries. Her 

grandson did not see any of the accident, as he had his back turned 

toward the train while in his position at the side of the bridge. 

He was uninjured. 

This case has been twice tried. In the first triel, a verdict 

of $8750 was returned. A new trial was granied, and the jury has 

returned a verdict upon the second trial, of ¢5000. Appellant 

urges that the verdict in this case is excessive. 

The rule is well established that if the next of kin are 

collaterad, then it becomes a material question whether they are in 

the habit of claiming and receiving pecuniary assistance from the 

deceased. If they are not, they are limited to a recovery of nominal 

damages. If the next of kin are lineal, the law presumes pecuniary 

loss from the fact of death. The amount of recovery in such cases is 

limited to the pecuniary lossSus#ained. In the case of C.P. & St. Le 

R.-R. Co. v. Woolridge, 174 Ill. 330, 355, pecuniary loss as to the 

lineal kindred, is held to mean what the life of the deceased was 

worth in a pecuniary sense to them. It is further stated at p. 335, 

that pecuniary loss to the lineal kindred might be determined by 

proof of the physical capacity of the deceased, his habits of 

industry, the amount of his usual earnings, and whex he might in all 

probability, earn in the future; and it is there stated; "The amount 

to be recovered is what the statute regards as the pecuniary value 

of the addition to such estate left, as the deceased, in reasonable 

probability, would have made to it, and left, if his death had not 
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been so wrongfully caused. I is to be estimated by the jury from 

all the facts and circumstances proved, - his prospect of life, and 

his means, opportunities, ability and habits, with reference to the 

making and saving of money or money's worth." To the same effect 

is Wilcox v. Bierd, 4, Ili. 571, 580, 581. 

The record dhows no earnings on the part of the deceased during 

the latter years of her life. She was quite an old lady. It appears 

that for the last ten years of her lifetime, she had made her home 

with her son, the appellee, except for a few wecsks during the summer 

when she would return to the old home at Petersburg. According to 

his testimony, his mother during the last ten years while living at 

his home, had helped some with the household duties and had remained 

with his children at night when he and his wife would be away. There 

is nothing unusual in this, considering her age at that time. How- 

ever, personal service of the deceased is one elenent to be con- 

sidered, McFarlane v. Chicago City Ry. Co. 388 [1ll. 476, 483. 

Appellee's s&estimony is to the further effect that during the last 

ten years, he had give to his mother approximately $1000. Should 

the most favorable light be placed upon this testimony, and the money 

paid to her by her son be considered as earnings, even then, they would 

not extend beyond the bare cost of living. No other earnings are 

shown by the evidence to have been received by the deceased within 

a reasonable time of her death, nor is there apy evidence that she 

had secured any new or added earning ability, which would have in- 

creased her earning power. 

We are of the opinion that the best interests of the parties 

in this case, will be better served by the entry of a remittitur. 

Pursuant to sec. 220, ch. 110, 111. St., sec. 216, 8-H, 1955, it 

is hereby ordered that this cause will stand affirmed, conditioned 

upon the appellee filing a remittitur in the sum of $3000, with the 

clerk of this court within thirty days from the date of the filing 

of this opinion, otherwise said cause to be reversed and remanded. 

Judgment affirmed conditioned upon appellee 
filing a remittitur in the sum of $3000 in 
this court within thirty days, otherwise to 
be reversed and remanded. 

DOVE, J. Dissents. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa, this day of 

een the! year) on our lord one) thousand mine 

hundred and thitty- 

Clerk of the Appellate Court 

(73815 —5M—3-32) o<G33507 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the end day of February, in 

the year of our Lord one thousand nine hundred and thirty-seven, 

Within and for thé Second District of the State of Illinois: 

Present ——- The Hon. BIAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R, DOVE, Justice. 

Ry 
i 

Hon. FRED &. WOLFE, Justice. 

a9 mT A rs AZ 
JUSTUS L. JOHNSON, Clerk. PW Ae o u > 

RALPH H. DESPER, Sheriff. 

rp re a ——— eee oe SSeS SS SSS Seca oom 

BE IT REMEMBERED, that afterwards, to-wit: On 

APR 14 1937 the opinion of the Court was filed in the Clerk's 
Alt 

Office of said Court, in the words and figures following, to-wit: 
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Gen. No. 9180 Agenda No. 12 

IN THE APPELLATE COURT OF ILLINOIS, 

SECOND DISTRICT 

FEBRUARY TERM A. D. 1937. 
> 

Midwest Investment and Finance 
Company, a Corporation, 

Appellant 

Vs. Appeal from Cireuit Court 

Peoria County. 
Jarvis Chevrolet Company, a 
Corporation, 

Appellee. 

HUFFMAN - P.J. 

On November 1, 1935, appellant obtained a judgment by default, 

before a Justice of the Peace, against appellee. On December 5, 

following, which was more than twenty days after rendition of the 

judgment, appellee filed in the Circuit Court of Peoria County, its 

petition for a writ of certiorari, and on said date obtained an order 

therefore Appellee filed its motion to quash the writ. Briefly 

stated, the petition for the writ contains the following averments; 

That appellant commenced an action in replevin against appellee, in 

the Justice court, to recover possession of a certain automobile of 

the value of $280; that service was had upon one C. E. Berry, as 

general manager of appellee company; that thereafter and on November 

1, 1935, the Justice of the Peace rendered judgment by default, in 

trover, for the sum of $275 and costs; that at the time of service 

of the writ of replevin, Mr. John M. Niehaus, Jr., attorney for appellee, 

was absent from the city; that the said Berry attempted to get in touch 

with said attorney prior to the return day of said writ and the entry 

of the judgment, but was unable to do so; that the said Berry was not 

informed as to appellee's legal rights and obligations with reference 

to gaid suit and that he did not know of the entry of the judgment 
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until it had been rendered; that he did not understand the law 

of replevin; that at the time of the service in said suit, Mr. E. 

P. Jarvis, the President of appelleecompany, was seriously ill 

and unable to look after the business of the company, and that 

the said Jarvis had no notice or knowledge of the suit until after 

judgment; that the said Berry is not an officer or director of 

appellee company and that the judgment as entered by the Justice, 

Was without knowledge on the part of the officers and directors 

of appellee company. Ths petition further alleges thst within a week 

after the entry of the judgment, attorney Niehaus returned to the 

Oity of Peoria, when he was informed that said judgment had been 

entered; thet he then conferred with an officer of appellant company 

with reference to a settlement of the matter; that he also conferred 

with the attorney for appellant, and that a proposition of settle- 

ment was made by attorney Niehaus to the attorney for appellant, and 

that attorney Nishaus stated that in the event such settlement was 

not accepted by appellant, that appellee would take an appeal, 

“there being ample time to perfect an eppeal from said judgment 

at the time of said conference." The petition then alleges that 

the attorney for appellant stated to attorney Niehaus that he would 

submit the matter of settlement to his company and advise attorney 

Niehaus of its decision thereon. The petition then avers that 

attorney Niehaus relying upon statement of counsel for appellant, 

took no appeal in said cause fmm the judgment of the Justice of 

the Peace; that he received no call from the attorney for appellant 

with respect to the proposed settlement; and that ag a consequent, 

the time for appeal expired. The petition charges that attorney 

Niehaus acted in reliance upon the statements made by counsel for 

appellant at the conference regarding the proposed settlement, and 

thus permitted the time for appeal to expire, while waiting to hear 

from appellant's attorney advising him of its decision regarding the 

settlement. The petition concludes with the averment that the 

automobile in question was not worth the sum of $280, but was 
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actually worth only the sum of $175; that the judgment therefore 

was unjust and erroneous, and that unless the petition for writ 

of certiorari was granted, the appellee would suffer irreparable 

damage; that there had been no trial upon the merits of the cause 

and that the petition should be granted in order that justice 

might be done. 

The only question presented to this court for its considera- 

tion by the record filed, is the sufficiency of the petition for 

writ of certiorari. After an examination of the same, together 

with the rules and authorities applicable thereto, we are of the 

opinion the petition is insufficient to warrant the issuance of 

the writ. 

The judgment of the trial court is therefore reversed and 

the cause remanded with directions to that court to quash the 

writ of certiorari. 

Reversed and remanded with directions. 
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SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 

STATE OF ILLINOIS, 
ss 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa, this day of 

____in the year of our Lord one thousand nine 

hundred and thirty- 

Clerk of the Appellate Court 

(73815—5M—2-32) 207 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, tne 2nd day of February, in 

the year of our Lord one thousand nine hundred and thirty-seven, 

Within and for the Second District of the State of Tllinois 

present -—— The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. FRED G. WOLFE, Suetice.) O O I. aie G I 3° 

JUSTUS L. JOHNSON, Clerk. 

RALPH H. DESPER, Sheriff. 

BE IT REMEMBERED, that afterwards, to-wit: On 

APR 1 4 1937 the opinion of the Gourt was filed in the Clerk's 

Pifice of said Court, in the words and figures following, to-wit: 
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Gen. No. 9191 Agenda No. 21 

IN THE APPELIATS COURT OF ILLINOIS, 

SECOND DISTRICT 

February Term, A.D. 1937. 

P. J. Corlin 
(Bertha R. Kramer, 

Appellant) Appeal from Circuit Court 

Vs. of Kenkakee County. 

Arthur anderson, et al., 
Appellees. 

HUFFMAN - Pede 

On January 7, 1933, appellant, P. J. Corlin, filed his suit 

in foreclosure against appellees to foreclose a trust deed securing 

a note of one thousand dollars. Arthur Anderson and wife owned 

certain lots in the village of Bradley. There were taxes due against 

them and the owners destred to repair the buildings thereon. Anderson 

approached Corlin for the above loan. The loan was made under date 

of May 28, 1925, payable intwo years with interest at seven per cent., 

and the trust deed executed by Anderson and wife as security therefor. 

When the suit in foreclosure was filed by Corlin, Anderson and 

wife answered, admitting the execution of the note and trust deed, and 

that Corlin was the holder and owner thereof, as alleged by him in his 

-bill. They filed their crogss-bill setting up usury, charging that 

Corlin advanced to them on saidloan only the sum of $800 and retained 

the sum of $200 for the making thereof. Appellees alleged that they 

had paid to Corlin more than was due on the loan. 

Follwwing the filing of the cross-bill by the Andersons, Corlin 

filed an answer thereto in which he set up that he was only the 

nominal holder of the note, that he held same as agent for Bertha R. 

Kramer, and denying that he advanced only $800 upon the loan. Bertha 

R. Kramer filed her petition to be substituted for Corlin as complain- 

ant. This was done and the pleadings amended accordingly. The cause 

was referred to a Master, who found that Anderson received but $800 

on the loan; that there was due to Bertha R. Kramer the sum of $105.64 
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for money advanced to redeem from tax sales and for insurance; that 

the $800 had bem overpaid $8.53; finding that Bertha R. Kramer was 

not entitled to any interest; and recommending the application of the 

money in the hands of the receiver to the payment of certain claims 

of judgment creditors, with which we are not concerned in this appeal. 

The objections to the Master's report were overruled end permitted 

to stand 2s exceptions thereto in the trial court. The trial court 

subsequently entered its decree finding the amount of money in the 

hands of the receiver, ordering that Bertha R, Kramer be paid her 

claim in full as recommended by the Master, and that the balance be 

divided among the judgment creditors in conformance with the 

Master's report. 

It appears fromthe testimony of Anderson that he received only 

$800 from Corlin upon the loan; that Corlin retained the other $200 

for his fees and commission in making same; thet upon an attempted 

renewal of the loan, Corlin demanied an additional “200 as his fees 

for such renewal, which Anderson refused to pay. Anderson states 

he dealt with no one except Corlin, in the negotiations carried on 

with respect to the loan. Mr. Corlin insisted that Anderson received 

a thousand dollars; that he was in very bad financial condition and 

there was so much hazard connected with the loan that Anderson could 

not get anybody else to make it. He states that, "He took a chance 

on it." He insists that he made tne loan as agent for Mrs. Kramer; 

and that he paid the money to Anderson irleash. 

After a review d the record we are not disposed to disturb 

the finding of the court. The decree herein is affirmed. 

Decrees affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa, this day of 

_____in the year of our Lord one thousand nine 

hundred and thirty- 

Clerk of the Appellate Court 

(73815—5M—8-82) ap07 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the 2nd day of February, in 

the year of our Lord one thousand nine hundred and thirty-seven, 

Within and for the Second District of the State of Jllincis: 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hone FRANKLIN R. DOVE, Justice. 

Hon. FRED G. WOLFE, Justice. 
Wak a 

JUSTUS L. JOHNSON, Clerk. 29 O Tek. Ok 

RALPH H. DESPER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 

NADP 7 
Poe hea) the opinion of the Court was filed in the Clerk's Fil i\ 

Office of said Court, in the words and figures following, to-wit: 

Ne 
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Gen. No. 9199 Agenda No. 27 

In the Appellate Court of Illinois 

Second District 

February Term, A. D. 1937 

George Leonard, 

Appellant, 

vs. Appeal from the CountyvCourt 

George Schroeder, doing business of Lake County 

as North Shore Neon Sign Company, 

Appellee, 

HUFFMAN - P. d. 

This was a trial of the rights of property. Appellant owned 

a restaurant together with James Alexander, Anthony Zannis, and 

George Scoofakes. On May 18, 1934, he conveyed his interest in 

said restaurant to Alexander and Zannis. The business was then 

operated by the three remaining partners. On July 23, 19354, 

an ihdebtedness to appellee gwose pursuant to the purchase of an 

electric sign for the regtaurant. She At the time appellant sold 

his interest in the restaurant, two of the partners owed him $2500. 

Five Hundred Dollars was paid upon this indebtedness. About three 

weeks after the sale of his interest in the business, the third 

partner borrowed $750 from appellant for the purpose of remodeling 

the restaurant and incorporating the partnership. On June 19, 1934, 

the partnership was incorporated under the name of the Airline Cafe 

and Restaurant, Incorporated. The corporation consisted of sixty 

shares of common stock. The partnership put no money into the 

corporation, and divided up the sixty sheres of stock according to 

their mutual agreement. The partners continued thereafter to conduct 

the business at the same place, using the same fixtures and equipmamt. 

On September 11, 1934, the corporation by resolution authorized 

and directed the execution to appellant of a chattel mortgage on 
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the fixtures and equipment, in the sum of $2750, represented by 

the £2000 which remained due upon the $2500 indebtedness, and the 

$750 which appellant loaned the partners about three weeks efter 

he sold out to them. Pursuant to this resolution, a chattel 

mortgage was executed on September 11, 1954, in favor of appellant, 

to secure the above indebtedness, payable at the rate of $50 per 

month, The mortgage covered the electric sign purchased from 

appellee. The sign was not paid for andaavpellee recovered a 

judgement against the partners for the purchase price thereof. 

On Augast 7, 1936, appellee caused an execution to issue on its 

judgment. Pursuant thereto, the sheriff on August 8, 1935, lewied 

on the fixtures and equipment. Appellant filed notice of claim 

with the sheriff, to the property levied upon, and trial was had 

before the Judge of the County Court of Lake County. The court 

found in favor of appellee, and appellant brings this appeal. 

A corporation usually has the same power as ea netural person, 

to mortgage property as security for any debt which it may lawfully 

contract. Like other mortgages, there must be a consideration 

therefor. Appellant at the trial was represented by Mr. Populotrum, 

It appears that the trialcurt was not satisfied with eppellant's 

proof, and so indicated at the close of appellant's case. The 

court offered appellant the opportunity to re-open his case, where- 

upon appellant re-called Scoofakes to the stand, and again rested. 

The court again indicated to appellant that in his opinion the proof 

wes unsatisfactory to sustain his claim, and for a third time per- 

mitted appellant to re-open his case, whereupon Mr. Populorum again 

recalled Mr. Scoofakes. At the finel couclusion, the trial court 

stated he had endeavored to afforé every lattitude to appellant in 

order that his rights might be protected. The court found that the 

evidence failed to sustain appellant's claim as against appellee. 

From an examination of the record, we are of the opinion the 

conclusion reached by the trial court was gust and proper. 

Judgement Affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Ato pellatem © onmignata Ojuuanyel itl sess en CL ALY NO 

_CCC“‘(NC_in the year of our Lord one thousand nine 

hundred and thirty- 

Clerk of the Appellate Court 

(73815 —5M—8-82) eBRo7 
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AT A THRM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the and day of February, in 

the year of our Lord one thousand nine hundred and thirty-seven, 

Within and for the Second District of the State of Illinois: 

Present -—- The Hon. BIAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R,. DOVE, Justice. 

Hon. FRED G. WOLFE, Justice. 
On eR { 

JUSTUS L. JOHNSON, Clerk. 2 my G ee O 1 4 

RALPH H. DESPER, Sheriff. 

— — —— 

BE IT REMEMBERED, that afterwards, to-wit; On 

A 102 : 
APR 14 1937 the opinion of the Court was filed in the Clerk's 

Office of said Court, in the worde and figures following, to-wit: 
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Gen. No. 9116 Agenda No. l. 

IN THE 
APPELLATE COURT OF ILLINOIS 

SECOND DISTRICT 

October Term, A.D. 1936 

Michael Graf, 

Plaintiff (Appellee) Appeal from Gircuit 

vs. Court, DuPage County. 

Edward Kearny, Jr., 

Defendant (Appellant) 

WOLFE - J. 

Michael Graf started suit in the Circuit Court of DuPage 

County, against Edward Kearns, Jr., for damages he sustained when 

struck by an automobile driven by the said Edward Kearns, Jr. The 

declaration consists of two counts. The first count, after des- 

cribing the place of the accident, alleges that the plaintiff was 

exercising all due care and caution for his own safety; that the 

defendant negligently and carelessly operated his said automobile 

at an unreasonable rate of speed, and without giving any warning 

of his approach, or signal of any kind; that he failed to use 

reasonable precaution to avoid injuring persons upon the street, 

and that by reason of such carelessness and negligence, the auto- 

mobile struck the plaintiff, who was thereby injured. The second 

count was practically the same as the first, with the exception 

that in the second, the plaintiff charged the defendant with wilful 

and wanton misconduct. The case was submitted to the Court without 

a jury. At the close of the plaintiff's case, the defendant's 

counsel entered a motion to find the defendant not guilty on each 

of the counts. The Court overruled the motion, as to the first 

count, and took the second one under advisement. The defendant 

then offered evidence and at the close of his evidence renewed his 

motion to find the defendmt not guilty. The Court overruled the 
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motion. The Court found the issues in favor of the defendant, so 

far as the second count of the petition was concerned, since he had 

not been proven guilty of wilful and wanton conduct in the operatim 

of his automobile. The Court found the issues in favor of the plam- 

tiff on the first count of his petition and assessed damages for the 

plaintiff for $5,000. Judgment was entered upon this finding, and it 

is from this judgment that the case is brought to this Court on appeal. 

The record shows that the accident happened at the intersection 

of Roosevelt Road and West Street, in the residential portion of the 

City of Wheaton, Illinois. At the time of the accident, Roosevelt 

Road was under construction, being changed from a two lane to a four 

lane highway. Roosevelt Road was posted with signs warning motorists 

that the road was under construction, and was to be travelled at the 

driver's own risk. The accident happened about ten o'clock at night, 

on February 20, 1933. The plaintiff and his wife had been to visit 

a neighbor, and were on their way home, walking on the west side of 

West Street. Because of the repairs being made on Roosevelt Road, there 

were some planks laid across the traffic lane on said street for 

pedestrians to walk upon when cpjossing the street. Mrs. Graf preceded 

her husband and safely crossed the street on these planks. As Michael 

Graf, the plaintiff, was crossing on said planks, he was stmuck by the 

automobile of the defendant and injured. 

Michael Graf testified, that as he was approaching Roosevelt 

Road, he looked east and saw no car coming; that he crossed the north 

lane of traffic on Roosevelt Road and then again looked to the east, 

and saw the defendant's car approaching, at a distance which he 

estimated to be betwem 250 and 300 feet; that he and his wife then 

started across the two south traffic lanes of Roosevelt Road; that 

he got within about three or four feeé of the south side of Roosevelt 

Road and was struck and injured by the defendant's automobile. 

Mrs. Graf, the wife of the plaintiff, testified to the surrounding 

conditions of the intersection of Roosevelt Road and West Street; 

that she saw defendant's car approaching until it reached the inter- 

section; that the car was going fast and she called to her husband, 
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"iiichael those people are going wrong, like as if they were crazy." 

Mrs. Graf further testified that she did not see the car strike her 

husband, but heard it; that the car travelled about 50 feet after it 

struck the plaintiff; that it ran upon the bank on the south side of 

the lane of traffic, where the wheel marks were plainly visible in 

the snow. 

The defendant and his two sisters and a young man, Joseph 

Surkamer, had been to Schiller Park to practice for a play, and they 

were returning home in the car of Edward Kearns, Jr., who with his 

sister, Anna, was riding in the front seat, and LauraKearns and Mr. 

Surkamer in the rumble seat. Edward Kearns, Jr., testified that he 

was driving the car and that he saw Mr. and Mirs. Graf as they started 

across the street at the crossing; that Mrs. Graf went straight across 

and Mr. Graf hesitated three times before starting across; that as he 

approached the intersection of Roosevelt Road and West Street, he was 

driving his car at a rate of speed of approximately 25 miles an hour; 

that as he approached the intersection, he put on his brakes; that he 

did this tite times; that Mr. Graf started across the street and he 

again put on his brakes at the intersection; that the car skidded across 

West Street and about 10 feet after the car struck Mr. Graf. Anna 

Kearns' testimony corroborated her brother's, especially as to the mte 

of speed and the application of the brakes, and the hesitancy of Mr. 

Graf just prior to, and at the time of the accident. Laura Kearns and 

Joseph Surkamer were both called, and in their evidence they say that 

they were in the rumble seat and did not see the accident. They testified 

as to the position of the car when it came to a stop after it had 

struck Mir. Graf, and they estimated the distance to be 10 feet from 

where Mr. Graf was lying. 

We have not attemped to detail all of the evidence as produced by 

the witnesses in this case, but like all other contested cases, there is 

a wide variance betwem testimony of the witnesses for the plaintiff and 

those for the defendant. The trial court had the advantage of seeing 

and hearing these different witnesses as they testified, and to observe 
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their manner and demeanor while on the witness stand, and is in 

a much better position than a Court of Review to weight the evidence. 

In the late case of Hall vs. Pittenger, 365 Ill. 135, in the syllabus 

of the case, it is stated: "The finding of the Chancellor who heard 

the evidence in open court will not be distumbed, unless manifestly 

and palpably wrong, or unless his conclusions are manifestly erroneous; 

and this is true even though the Supreme Court might be inclined to 

find otherwise had it been in the position of the trial court." 

It is our conclusion in this case that the plaintiff made 

out a prima facie case; and that the trial court concluded that the 

plaintiff's witnesses were more credible than those of the defendant, 

and found the issues in favor of the plaintiff. We cannot say that 

this judgment is against the manifest weight of the evidence. 

The judgment of the trial court is hereby affirmed. 

Judgment Affirmed. 
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SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

STATE OF ILLINOIS, 
8S 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa, this day of 

_in the year of our Lord one thousand nine 

hundred and thirty- = 

Clerk of the Appellate Court 

(73815—5M—3-32) «3307 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the and day of February, in 

the year of our Lord one thousand nine hundred and thirty-seven, 

within and for the Second District of the State of Illincis: 

Present —- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. FRED 3. WOLFE, Justic 

JUSTUS L. JOHNSON, Clerk. “9 9 OI A 6 Gal 4° 

RALPH H. DESPER, Sheriff. 

ce 
SS a 

BE IT REMEMBERED, that afterwards, to-wit; On 

APR I 4 1937 the opinion Of the Court was filed in the Clerk%s 

Office of said Court, in the worde and figures following, to-wit: 
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General No. 9181 Agenda 13. 

IN THE 
APPELLATE COURT OF ILLINOIS 

SECOND DISTRICT 

February Term, A.D. 1937. 

Flora Kirby, Executrix of Last Will-and 
Testament of Jaues J. Kirby, deceased, 
etc., (Martin Dooley, Successor to J. ER. 
MeDermott, Receiver). 

Appeilent Appeal from the 
Circuit Gourt of 

VS. Kankakes County, 
Illinois. 

Mack Shrontz, Nellie Shrontz, Joseph Tolson, 
Clerk of the Circuit Court of Kankskee 
County and successor in trust J.J. Kirby, 
déceased, Annie C. Paradis, Wilbur King, 
Ida Shrontz, Orland Goble, Kethryn Goble, 
U. W. Deliere and C. ¢. Peterson, Doing 
business ag Deliere and Peterson, 

Appellees. 

WOLFE; J. 

Flora Kirby, executrix of the Last Will and Testament of James 

J. Kirby, deceased and J. E. McDermott, receiver of the First 

National Bank of Momence, Illinois, filed a suit in the Circuit 

Court of Kankakedcounty to foreclose two mortgages. Their complaint 

alleges that Mack Shrontgz and Nelle Shrontz on December 5, 1921, 

were justly indebted to the First National Bank of liomence, Illinois, 

an the swa of $3,000, and had executed and delivered to said bank, 

three promissory notes, each in the sum of $1,000; that said notes 

were made payable to Mack Shrontz and by hinfendorsed and delivered 

to the said bank; that the said Mack Shrontz and Nelle Shrontsz 

executed and delivered to said bank, a trust deed of even date, to 

secure the payment of seid notes; that the same was properly recorded, 

etc. answers were filed by Mack and Nelle Shrontz, and also sowe 

mechanics lien claimants which are not material to the issues involved 

in this appeal. 

The Court heard the evidence, and entered a deeree which found 

the facts to be as alleged in the complaint. Part of the decree is 

as follows: "Thé Mack and Nelle Shrontz executed and delivered to 

said bank trust deed of even date which was duly acknowledged and 
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on October 23, 1914, recorded with recorder, Kankakee County, 

Book 298, Page 333, conveying south half Block 50 excepting 

south 100 feet; that MeDermott as receiver is the holder and owner 

of one of said notes; that said bank afterwards sold, assigned 

and delivered one of said notes to Wilbur King, the holder and 

owner and one to ida Shrontz, the holder and owner." ***** "The 

Ceurt finds that nothing has been paid on the $1,000 note held by 

McDermott and there is now due thereon $1,270.00. Nothing has 

been paid on $1,000 note held by Ida Shrontz ana there is now cue 

thereon $1,270. Nothing has bem paid on the $1000 note held by 

King and there is due thereon $1,279. Thset because of nonpayment 

property has become forfeited." ** "It is ordered that Mack and 

Nelle Shrontz pey within ten days to *** MicDermott receiver, 

#1,270, to Ida Shrontz, $1,270 and to Wilbur King $1,279 with 

interest from date until paid. That $150 be allowed as solicitor's 

fees, $12.50 for abstract fees. That in default of said payments 

the said premises or so much thereof as may be sufficient to 

realize the amount due to plaintiffs and the defendants, Paradis, 

King, and ghrontz be sold at public vendue for cash to highest anc 

best bidder by Benjamin F. Gower, Special Master-in-Chancery who 

shall give bond for $1,000 with sureties to be approved by Court, 

said sele to be held on a short day to be fixed by said Master 

for cash in hand on date of sale and that said Master proceed 

according to law and that this case stand awaiting the bringing 

in of report of said Special Master." 

After the Court entered its decree, Martin Dooley, successor 

to J. &. McDermott, receiver of saic Bank, filedsmotion on July 

22, 1936, complaining that the proceedings were not in eonformity 

with the law or facts in the case and moved that the decree be 

set aside. The principal complaints were that the Court erred 

in finding that Mack and Nelle Shrontz were indebted to the Bank 

and had executed the note and mortgage, and had delivered the 

same to the Bank, and that the Bank had sold two of the notes to 

King and $@am Ida Shrontzg. The motion further alleges that Wilbur 
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King and Ida Shrontz are claiming preference over the receiver 

by reason of the alleged sale and assignment of said notes by the 

bank, and the receiver offered to present documentary evidence to 

show that said notes held by King and Ida Shrontz were not purchased 

from the said bank. This motion was denied. 

fhe appellants states thet the property sold for $2,631.04; 

thet the Court ordered the claim of Ida Shrontz and Wilbur King 

paid in full, which would leave only $82.04 for payment on the 

appellant's claim. We find nothing in the record which shows that 

this property had bem sold. The decree finds that the property 

shall be sold for césh, and that the Master proceed according to 

law, and the case await the bringing in of the report of the said 

Master. Whether the appellant is in a position to urge the error 

assigned, namely, that the decree does not follow the proof in the 

bill, or whether the proof is sufficient to sustain these allegas 

tions, ssems to us to be immaterial, for the Court in his decree 

properly found that the debt then owing by the Shrontzes to each 

of the note holders, were the sane with the exception of King, 

which the appellee admits is an error. WNowethere in the abstract 

of record does it appear that the Court entered any order that the 

proceeds of the said sale should be distributed contrary to the 

rule, as laid down in the case of Domeyer vs. O'Connell, 364 I11l. 

467. ‘The appellee in his brief and argument admits that this case 

should be governed by the rules as announced by Domeyer vs. O'Connell, 

and that King and Ida Shrontz should have no priority over the 

notes held by the receiver of the closed bank. No doubt, when the 

proceeds of the sale are reported to the Court to be distributed 

among the different note holders, the Court will make such orders 

as are just, legal and equitable. 

In the plaintiff's statement of the case, it is alleged that 

the Court erred in finding that there is $1,279 due to the appellee, 

Wilbur King, and claims that the amount should have bem $1,270, 

the same as Ida Shrontz' claim and the appellant's. This is con- 

ceded to be an error by the appellee, Wilbur King. This question 
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is not argued by the appellant, and under our rules of Court, is 

considered waived, but the appellee has consented to remit this 

amount of $9, which he condedes is an error. It is therefore 

ordered, that the appellee, Wilbur King, file a remittitur of §9 

in this Court within 10 days after receiving notice of the filing 

of this opinion. 

We find no reversible errer in this case and when the 

Tremittitur is filed es provided, then the judgment of the trial 

court shall be affirmed. 

Judgment affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT i I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Ilinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa, this day of 

_in the year of our Lord one thousand nine 

hundred and thirty- 

Clerk of the Appellate Court 

(73815—5M— 3-82) oe333p07 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the 2nd day of February, in 

the year of our Lord one thousand nine hundred and thirty-seven, 

Within and fom the Second District.of the State of Tllinois: 

Present —- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. FRED G. WOLFE, Justice. 

Clerk. a! in 
RP be fa f fe | A 

JUSTUS L. JOHNSON, 
6} & ®, @ 4 | I 7 y 

RALPH H. DESPER, Sheriff. Fad 5 WU Lelhe UL 
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———— 

BE IT REMEMBERED, that afterwards, to-wit: On 

APR 14 Wo 

Office of said Court, in the words and figures following, to-wit: 

097 

the opinion of the Court was filed in the Clerk's 
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General No. 9184 Agenda 16. 

In the Appellate Court of Illinois 

Second District 

February Term, A. D. 1937 

Virginia Warren, 

Plaintiff-Appellant, 

Appeal from the Circuit Court 
vs. 

of Lake County 
City of Waukegan, a municipal 

corporation, 

Def endant-Appellee, 

WOLFE-J. 

Virginia Warren started suit for damages against the City 

of Waukegan, for injuries she sustained when she fell over a 

water pipe in a public street of the City of Waukegan. The 

first four paragraphs of the plaintiff's complaint is as follows: 

"1. That on the 20th day of January, A. D. 1934, and prior 

thereto the defendant was a Municipal Corporation. 

"2. That as such corporation the defendant kept, maintained 

and controlled public highways and sidewalks in the City of 

Waukegan for the use of the public. 

"3) That it became and was the duty of the defendant to 

exercise ordinary care to keep said streets, h&ghways and side- 

walks used by the public in reasonably safe condition. 

"4. That the defendant disregarded its duty in that behalf, 

and negligently, carelessly and improperly used, kept, maintained, 

Managed, supervised, operated and controlled a certain highway 

known as Henry Place in the City of Waukegan, and the public side- 

walk and parkway in a dangerous condition, in that: 

"(a) The said defendant suffered and permitted a certain 

stationary object to be and remain in an upright position upon 

and along a certain parkway upon and along the highway aforesaid, 

thereby creating a source of danger at, near, or in front of, to-wit, 

1510 Henry Place which said parkway was a part and parcel of said 
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public highway and public sidewalk used by the public in general; 

"(b) That said defendant suffered and permitted a certain 

water pipe upon and along said parkway used by the public in general 

to be and remain upon aid along the dertain parkway between the side- 

walk and the street proper which the said defendant knew or by the 

exercise of ordinary care would have known, would be the cause of 

tripping pedestrians or those who were walking to and from the 

street ahd their homes or sidewalk; 

"(c) The said defendant knew or by the exercise of ordinary 

care would have known that it was &me customary for motorists to stop 

cars at, near, or adjoining public sidewalks upon public highways 

and walking to the sidewalk it would be hecessary to cross a certain 

parkway supervised, maintained and controlled by the said defendant, 

and it became and was the duty of the defendant to exercise ordinary 

care not to permit any object, pipe or pillar to be and remain in 

an upright position so as not to subject those who were walking 

across said parkway to trip, stumble, or fall, and the defendant 

in violation of said duty notwithstanding said knowledge suffered 

and permittedsa certain object or pipe to be and remain in an 

upright position upon and along sa&d parkway aforesaid, thereby 

creating a source of danger.” 

The plaintiff then avers that on the date and place aforesaid, 

while crossing the said parkway, from the street to her home, 

after sunset, and while using all due care and caution for her 

own safety, and as a direct and proximate result of the negligence 

of the defendant as herein charged, she was caused to, and did, 

trip, stumble, and fall, whereby she was seriously injured, etc. 

She claims damages in the sum of $15,000. In answer to this 

complaint, the defendant filed its answer, which consists of a 

general denial of the allegations in the complaint. The case was 

heard before a jury and at the conclusion of the plaintiff's 
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evidence, the defendant entered a motion for a directed verdict 

in its favor. The court instructed the jury to find the issues 

for the defendant. The jury so found, and a judgment was then 

entered by the court on this verdict of the jury. It is from 

this judgment that this appeal is prosecuted. 

The only question presented to this court is: "Did the 

court err in directing a verdict in favor of the defendant?" 

It is stipulated that the place where the accident occurred was 

a public street, highway, and sidewalk of the City of Waukegan, 

and had been for more than five years prior to the date of the 

plaintiff's action; that the parkway inside of the said road, or 

street, was a city street and public highway; that the said street 

extended from sidewalk to sidewalk, including the parkway mentioned, 

and that inside of the parkway was located the object or pipe 

mentioned in the pleading. 

The evidence shows that the plaintiff resided at 1510 Henry 

Place, where she had lived for not quite tvo months. There are 

two entrances to the house -- one at the side, and one at the 

front. The front door faces the east, and the side door faces 

the south. In front of the house there was a sidewalk and beyond 

that a parkway, and in between the sidewalk and the street, in 

the parkway, there was a water shut-off pipe, about 33 inches in 

diameter and standing about nine inches above the ground. Mrs. 

Warren testified that prior to January 20, 1954, she had never 

used the front way, but always used the side door that faced 

towards the alley, and thet they always drove the car up to this 

door; thet she had never seen ahy pipe on the ground in the park- 

way; that prior to January 20, 1934, she was in good health. 

_ Mrs, Warren further testified that on the night of January 

20, 1934, she had been out in the car with her husband and came 

home and got out at the front entrance; that she stepped from 

the car which was parked along the curb; that as she walked 

towards her house, she stumbled and fell over this pipe and was 
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injured. She then described her injuries. 

Mr. Arthur Kennedy testified that he had lived at 1504 

Henry Place, Waukegan, for two years, and in that neighborhood 

for quite a number ofyears, end that the pipe in questidn had 

been in the same position for five years or more. Mr. Henry B. 

Bleck, City Mngineer of the City of Waukegan, Illinois, testified 

to the size ahd location of thisbox or pipe. He designated it 

as "a cast-iron adjustable shut-off box", or "curb box", placed 

there for the purpose of controlling the water thet enters the 

building at 1510 Henry Place. If the rent was not paid, the 

city would use this box to shut off the water. He testiffed that 

there was no reason at all why the box should extend above the 

ground or could not be level with the ground, or practically so. 

This evidence is not disputed. 

The motion for the directed verdict does not specify on 

what grounds the inmtruction was given. We have no means of 

ascertaining the reason why the court gave this instru ction. 

From an examination of the pleadings and the evidence, it is our 

conclusion that the plaintiff made out a prima facié case, and 

tffe case should have been submitted to the jury for its consideration. 

The evidence clearly shows thet Mrs. Warren had no knowledge that 

there was a dangerous obstruction in the street; that she fell 

as she was walking on the city property and was severely injured; 

and that this obstruction had been in the street five years or more. 

The plaintiff does not charge that the city placed this ob- 

struction in the street, but does charge that it suffered and 

permitted the pipe to be there for a long period of time in a 

dangerous position in a public street in the City of Waukegan, and 

that they either knew, or, by exercising ordinary care, they could 

have know that this dangerous obstruction was in the street end 

méght cause pedestrians to trip and fall over the same and thereby 

be injured. Proving that the shut-off box had been in the same 
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position for five years or more, would be a fact for the jury to 

decide as to whether the city should have known that this obstruction 

existed in one of their public streets. The question as to whether 

the plaintiff was suilty of negligence which contributed toward 

her injury was a fact for the jury to decide. 

It is our conclusion that the trial court erred in not sub- 

mitting this case to the jury for consideration. The judgment of 

the Circuit Court of Lake County is hereby reversed and the case 

regianded. 

Reversed and Remanded. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa, this day of 

Cin the year of our Lord one thousand nine 

hundred and thirty- 

Clerk of the Appellate Court 

(73815—5M—3-82) e307 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the 2nd day of February, in 

the year of our Lord one thousand nine hundred and thirty-seven, 

Within and for the Second District of the State of Jllincis; 

Present -——- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R, DOVE, Justice. 

Hon. FRED G. WOLFE, Justice. 9 Q myTA & 

JUSTUS L. JOHNSON, Clerk. 

RALPH H. DESPER, Sheriff. 

BE IT REMEMBERED, that afterwards, to-wit: On 

APR 1 4 1937 the opinion of the Court was filed in the @lerk's 

Office of said Court, in the words and figures following, to-wit: 
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IN THE 
APPELLATE COURT OF ILLINOIS 

SECOND DISTRICT 

February Term, A. D. 1937. 

Elizabeth Marston, Administratrix of 

the Estate of Leslie Marston, Deceased, 

Plaintiff-appellant, 
Appeal from the Circuit 

VS. Court of Peoria County, 
Tllinois. 

Chicago, Burlington & Quincy Railroad 

Company, a Corporation, 

Defendant-—Appellee. 

WOLFE, J. 

On the 4th of December, 1934, the plaintiff intestate, Leslie 

Marston, was driving a Ford truck on State Highway #97 from Roseville 

to Farmington, Illinois. The Chicago, Burlington and Quincy tracks run 

north and south a short distance west of Farmington. Plaintiff 

intestate drove his truck into one of the railroad company'a trains 

which was standing across State Highway #97 at a point where the high- 

way crosses the railroad tracks. The plaintiff intestate was killed 

in the accident, and Elizabeth Merston, as administratrix of his 

estate, has brought suit in the Circuit Court of Peoria County, alleg- 

ing that it was on acount of the negligent operation of the train by 

the railroad company's employees which caused Leslie liarston's death. 

The plaintiff's complaint consisted of three counts, in which it 

describes the position of the railroad tracks and the road, and alleges 

the driving of the truck over said highway #97, and the collision of 

the truck with the train of the defendant, and further charges numerous 

acts of negligence on the part of the railroad company, which were the 

proximate cause of the injuries to plaintiff intestate. The railroad 

company filed its answer, in which it denied any and all acts of 

negligence on its part, but alleged that it was the negligence and 

carelessness on the part of Leslie Marston in approaching said orossing 
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which was the proximate cause of plaintiff intestate's injuries and 

death. The case was tried before a jury, and at the conclusion of 

the plaintiff's evidence, the railroad company, by its attorneys, 

submitted an instruction to find the issues for the defendant. This 

motion was argued by counsel for both sides and the Court instructed 

the jury to find for the defendant, and the jury so found by their 

verdict. Judgment was entered on the verdict and the plaintiff brings 

the suit to this Court for review on appeal. 

The evidence shows that Leslie Marston and Robert McLaughlin 

left the village of Roseville about 3:30 A.M. in a Ford truck, which 

was owned by Marston's father. Their destination was a point east of 

Farmington for the purpose of getting a load of coal. As they neared 

the crossing in question, they failed to observe the train of loaded 

coal cars of the defendant, standing across and blocking the road. The 

Ford truck was driven underneath a loaded coal car and Leslie Marston 

was killed. The front end of the truck was very badly mashed. The 

windshield was driven back against the fac@ of the driver, and the truck 

was tightly wedged beneath the train. A wrecker, with the aid of 

several men, tried to pull the truck from underneath the train, but 

could not move it. A chain was procured and the engine of the train 

was brought back to the wreck and hitched to it, in an attempt to pull 

the truck out. The first chain, described as "a three inch chahn," 

broke, and they then procured a chain from the railroad engine which 

was used for pulling freight cars. This was fastened to the truck and 

engine, and the truck was finally pulled from beneath the coal car. 

fhe evidence further shows that route #97 is the ordinary paved 

highway; that west of the crossing it is level fwr several hundred 

feet, and them, as the witnesses described it, there is a slight grade 

downward for several hundred feet, and then up; that immediately west 

of the railroad track is the standard railroad crossing sign; that 500 

feet west of the crossing is the standard highway railroad crossing 

sign; that Marston was familiar with this crossing, and that he had 

driven over it dozens of times. 
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Charles Reeves, a witness called on behalf 

of the plaintiff, testified that he was tie brakeman on 

the train in question, which left Canton, Illinois, 

for Farmington; thet when they got to Norris the train 

became stalled and they couldn't pull it, so they 

uncoupled a part of the train and proceeded to the 

point where the accident occurred; that there were 

44 ears in the train as it stopped near Farmington; 

that just as it stopped, he got off of the train, 

eut the air hose and lifted the pin relative to cut- 

ting the train in order to clear the crossing over 

the highway; that just as he pulled the pin to un- 

couple the train, he glanced westward and saw the 

lights and a dim outline of the approaching truck; 

that in his judgment the truck was approaching at 

the rate of 35 to 40 miles per hour; and that so 

far as he could see, it gave no indication of slow- 

ing up, but drove into the side of the train at the 

same rate of speed it had been traveling as it 

approached the train; that later he looked for skid 

marks on the pavement to see if the brakes had been 

applied hard enough to slice the wheels, but there 

were no marks to indicates that the car had skidded. 

There were other witnesses that testified to the 

position of the care; to the description of the 

paved road west of the crossing, the signs, etc. 
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It is first insisted by the appellant that the Court erred in 

not permitting Marshall Kirby and A.L. Pollan to testify that 

Leslie Marston was a careful and prudent driver of an automobile. 

This offer was based on the theory that there were no eye witnesses 

to the accident, but objection was made tc this testimony by counsel 

for the railroad company, for the reason that there was an eye 

witness to the collision. They tendered the witness C. L. Reeves 

and claimed that he was an eye witness to the accident. There is 

no disagreement by counsel for appellant and appellee as to the law 

in cases of this kind, namely, that where there is no eye witness 

to an accident, then proof of the fact that the deceased was a care- 

ful and prudent driver is a circumstance for the jury to consider, to 

determine whether the deceased, at the time of the accident, was in 

the exercise of ordinary care for his own safety. After reading the 

testimony of C. L. Reeves, it is our conclusion that he was an eye 

witness to the accident, and the Court did not err in excluding the 

testimony of the two witnesses relative to the manner in which Leslie 

Marston had formerly driven automobiles. 

It is next insisted that the court erred in directing a verdict 

in favor of the defendant, as it was a question of fact from all the 

evidence as to whether the plaintiff was in exercise of ordinary care 

for his own safety, and whether the railroad company was guilty of 

negligence which was the proximate cause of the injuries to Leslie 

Marston that caused his death. 

In the case of Coleman vs. Chicago, Burlington and Quincy Reil- 

road Co., 287 Ill. App. 268, the facts are practically the same as 

in the one we are now considering. In the Coleman case, the train 

stopped on the crossing to enable the switchman to alight from the 

train and walk a short distance to throw a switch, so that the train 

might back upon another track. In the present case, the switchman 

was uncoupling the cars so that the train could move forward and 

leave the highway clear for traffic. In both cases the driver of 

the automobile was familiar with the railroad and highway crossing, 

and had passed over it many times. The court finally adopts the rule 
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as stated in the case of Croshy vs. Great Northern Railroad Co., 

187 Minn. 263, 245 N.W. 31, namely, "Common experience is that the 

occupation of a highway crossing by a train is visible to travelers 

on the highway, including eutomobile drivers whose carhs are properly 

equipped with lights and who exercise ordinary care. It would seem 

thala train upon a crossing is itself effective and adequate notice 

and warning. It has always been so considered. This is so whether 

the train is moving or standing. A railroad company is under no 

obligation to light an orcinary highway crossing at night so that its 

trains thereon may be seen by travelers." Mr. Justice Edwards, in the 

Opinion of Appellate Court, reviews the decisions of many of the 

other states, that have held the same to be the law. 

It is our conclusion that the trail court properly instructed 

the jury to find the issues for the defendant, since the plaintiff 

failed to show that Leslie Marston was, at the time, and just before 

the accident in question, in the exercise of ordinary care for his 

own safety, and also failed to show that the negligence of the 

defendant railroad company was the proximatecause of the injuries 

to the plaintiff intestate. 

The judgment of the trial court should be affirmed. 

Judgment Affirmed. 
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STATE OF ILLINOIS, } 
8S 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa. this day of 

in the year of our Lord one thousand nine 

hundred and thirty- 

Clerk of the Appellate Court 

(73815—5M—38-32) osi&z3io7 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the 4th day of May, in the 

year of our Lord one thousand nine hundred and thirty-seven, 

Wiha wana nos the Gecond District on the State of Tidinois: 

Present —- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. FRED G. WOLFE, Justice. 

JUSTUS L. JOHNSON, Clerk. 

RALPH H. DESPER, Sheriff. 

BE IT REMEMBERED, that afterwards, to-wit: On 
Supplemental 

the/ opinion of the Court was filed in the Clerk's 

Office of said Court, in the words and figures following, to-wit: 
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General Ne, ¥198 agenda “Yo. £8 

tn The 
APPELLATE COURT oF TLLINOES 

Becoml Di striet 

ryact Abstract 
a FPobruary Term, 46 De 1937 Fact 

BMlizsheth Marston, Administratrix 
of the etete of Leslie Marsten, 
desensed, 

PLlaintdff~appel lant 
ai Appeal from Cireult Count 

Vie of Peoria Coun ty. 

Chicago Slingm a & pean 
ion, 

Bar 
Pe Beilresa Company, 8 rr 
bi Defendant~Acpel lee. 

WOLFE, Js 

. After the opinion was fileé@ in the shove entitled case 

affirming the judgment of the Clirenit Court, the Plain tiff- 

4ppalisnt filed her petition fer e rehearing. It is stated 

in the petition, that the court tns migacprehended the evidence 

in the osee am quotes from the opinion thet part whieh says, 

"That in both eases, the driver of the sutomcbile was familiar 

with the rellrosd crossing and hed paseed over it many tines.” 

The third peragraph of the defendant’s snawer to the 

gomplaint filed by the oleaintiff is as follows: "That pliain= 

tiff's intestate wae well acquainted with the locality and 

conditions prevalent at the crossing of said highway with the 

tracks of this defendant, md knew tue dangers surrounding the 

seme," 

Paragraph four is as follows: "That plaintiff's intestate 

, wes acquainted vith the fact thet defendant, et or about the 

ss edme of night when said eollision oeourred, was in the hebit 

of switehing cers of coal to and from the ooal mines located 

north of seid State highway eroasing in Fulton County, Illinois, 

and that the eroseing of said highway with the said retiroed 

tracke st the plece where seid sollision ocurred was apt te be 

blocked by the movement of trains at such time.” ‘The pleintiff 

aid not file a replication to this new matter charged in the 
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“Be 

dafendans's answer. 

Part of Seetion 8 of article 3 of our Praetise sot provides 

as follows: "Then new mattar by way of defense or eainterslain 

is pleaded in the mewar, a reoly shell be filed by the pleintifr,.* 

Seetion 2, paragraph 49 in part is es follows: "2very allega« 

tion, axeept allegations of damages, not explicitiy demied shall 

be @eemed to be udumitted, unless the party shell state in his 

pleading that he tas no knowledge there-of sufficient to form a 

belief, eto.” 

In thie eese under the sliegations in the answer the defendant 

expresely cherge the plaintiff's intestate was well acquainted 

with the erossing seni knew of the danger surrounding it; also 

thet he hed knovledgs that et the time of day when the seoident 

comirred that the defendant was in the habit of bloeking the 

eroesing by the movoscent of its trains, ‘These allegations were 

not denied by the plaintiff and is, therefore, sdmitted, 

This court was in error when ve stated in the opinion thet 

the plaintiff’s intestate “had passed over the crossing many times,* 

Therefore, that part of the opinion in the lost paragraph on page 

4, at the 1LOth Line from the bottom after the word ‘sorossing*, 

the words, “emi bed passed over 1i ueny times”, are hereby stricken, 

The opinion as thua modified ia hereby affirued aud the 

petition far « rehearing is denied. 
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STATE OF ILLINOIS, } 
ss 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
supplemental 

certify that the foregoing is a true copy of the pinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa, this day of 

_in the year of our Lord one thousand nine 

hundred and thirty- 

Clerk of the Appellate Court 

(73815—5M—8-82) S307 
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Begun and held at Ottawa, on Tuesday, the 4th day of May, 

AT A TERM OF THE APPELZATE COURT, 

year of our Lord one thousand nine hundred and thirty-seven, 

Within and for the Second District of the State of Illinois: 

Present --— The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hone FRED G. WOLFE, Justice. 

JUSTUS L. JOFNSON, Clerk. 

we RALPH H. DESFER, Bees eG) 0 I.A. 61 A el S FB 

BE IT REMEMBERED, that afterwards, to-wit: On 

MAY 18 1937 

Ofiiee of said Court, in the words and figures fcllowing, to-wit: 

in the 

ye 

a 

the opinion of the Court was filed in the Cllerk"™s 
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APPELLATE COURT OF ILLINOIS 

SRGIND DISTRICT 

Ceietlantandmmetationedl 

February Term, Ae De 1957. 

s oaetiaeinianmel 

g. G. SCHUIRG, 

Appelice, 

Va. ASPRAL FROM THE CLACUIT 

THE PRAVELZRS FIRE haa te 
COMPANY, @ Corpora tion, 

} 
} 
) 
) 

| GOURT OF LaSALLE COUNTY. 

Appellant. 

. ecaneniataennel 

Dove, Je 

idward G, Sehmieg inetituted thie suit sgainst The Travelers 

Yire Inaurence dompany end Tho Travelers Indemnity Vompany to 

recover upon a policy of insurance, At the conclusion of ell the 

evidence the plaintiff diemissed hic suit as te the Indecnity Commeny 

and the issues were sulmitted toa jury resulting in a verdict for 

the plaintiff for 2905.00, upon which jwignent was rendered and the 

defendant eppeals, 

The suit was commenced in 1950, The declaration onesisted of 

ome count in which 1% wes allegod, among other things, that the 

@efendent issued and delivered its poltey of inswranee upon plsintiffts 

automobile. That by the provisions of said policy, defendant insured 

eeid automobile from April 7, 190 to April 4, 1931, ané agreed to 

pey @11 lose which should happen thereto by firs, not exeesding the 

gun of 91400,60. That the policy contained the following provision, 

Wig: “Other Insuranes., No recovery shall be had under this peliey 
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if at the tise « lose oceurs there by any other insurance, whether 

gueh other inewrence be valid and/or eollegtible or not, covering 

gueh loss, which would attach if thia inewenoe hed not been 

effected." The declaration then averred that there wos not at or 

ginee the time of the makings of the said policy eng other insurance 

on the said property to the beet of plaintiff's knowledge, informa= 

tion ani beliefs end if there was any inewrance on said property, 

it wan not by the doing of the piaintiff or by any contrnet he made 

with any insurance company and was not mde by eny scent or attorney 

in fact of his. The declaration further elleged that at the time 

of the making of the poliey and until the loss oceurred, plaintiff 

had an interest in sald automobile to the amount it was ineured by 

the @efendant. It was then averred that on April 11, 1950, the 

automobile so inewed was destroyed by fire and that the interest 

of the plainture was the aeme as eteted in the policy. <A copy of 

the poliey was attached to the declaration aml after the deseripe 

tion therein of the insured automobile wich consisted of the 

trade nome, factory number, motor nuuber, model and cost, a:pears 

the following: “Declarations of the ineured: The automobile 

deseribed is fully paid for by the assured and there is m lien, 

‘mortgage or other encumbrance thereon". ith tie declaration the 

defendant filed an affidavit of claim to the effect that the 

nlaintiff's gleim is for $1400.00 damages arising from the loss 

by fire of his eutomobile ami the failure of defendant to pay 

aecerding to the terms of ite eontract. 

fo this declaration the defendant filed the general issue, 

and & seciel plea in which it was averred thet at the time of the 

exeeution of the poliey of insurance, the pleintiff represented 

to the defendant that he was the mle owner of the sutonobile 

thereby insured and that there was no lien, mortgage or enounbrance 
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thereon which asié representation was wholly false and untrue. 

lesue was joined on the ples of tis cemreal issue and the plelntirf 

filed 4 replication to the especial plea, averring that the defen- 

dant’s agenta “had full knowledge of whe ther or mot said pleintiff 

Was sole opmer of said automobile and as te whe ther or not there 

were any liens, mortgages or other excumbrences" thereon, that 

aaid representations were not made and the defendant was not misled 

thereby. The defendant vlso filed ite affidavit of merits in which 

defendant stated that at the time of the execution of the poliey 

of insurance, plaintiff represented to the defendant that he was 

the sole ovner of the automobile desertbed in the policy end that 

there waa no licen, mortgage oy other encumbrence thereon, which 

representation ves wholly fales and untrue ami the defendant was 

misled thereby; tiatat the time of the execution of the poliey 

and at the time the automobile was destroyed by fire, there was 

in full force and effeet another policy of insurance covering such 

Lone. . 

The evidence discloses thet appeliee purchased the ear in the 

Latter part of 1927 through a LaSalle finance compeny, making a 

eash payment end executing a note for the balance and reeeived from 

‘the finance compeny a conditional sale contract for the ear. On 

November 22, 1929, the Gongumers Corporation of Streator paid to the 

LaSelle compeny the balence due it ani took title to the ear and 

appellee exeeuted to it a note and reecived from it a ocontitional 

sele contract for the car, The anount cue from appellee to the 

Gonsumers Corpcration et thet time was $672,00, whieh ineluded the 

premiwa on an insurance policy which the Consumers Company obtained 

on the car from the Zagle Fire Inaurance Company, On April 7th, 

«1930, eprelles applied to the Cttara avency of sppel lant for insure 

ance on the car and the policy sued on wee issued to apvellee. 
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On April 11, 1935, the ger was destroyed by fire ami thereafter 

appellee furnished the company two proofs of loss, the first dated 

May 14, 1920, and the second cone dated June 15, 1950. In both of 

these appelies swore that the insured automobile wis not mortgaced 

or encumbered at the time of the loss, that it was fuliy mid for 

by the insured, thot there was no lien thereon, thet the entire 

title was in him and that there wag no other insuranee on it. 

The deglaration of the pinintiff alicged that the policy sued 

on contained a provision thet ne recovery sould be had upon thet 

policy if at the time a loss coecure there should be any other 

insurance upon the insured cer and the declaration then averred 

that there wae not at the time the policy sued on was iasued any 

other inm@irance upon the Gar insured to the beet of vleintiffts 

knowledge, information mé belief. The evidence 1s that on 

Hovenber 22, 1929, the Sengle Fire Insurance Comrany fasued a 

policy of inswrande upon thie ear and the prenium therefor wea 

ineluied in the note executed by eppellee to the Consumers Corporn= 

tion, thet this policy of imeurence was in effect on April ii, 

1930, the date the esr ma destroyed by fire, and that thereafter 

and in June, 19%, the Consumers Company coliceted at least 

3597,00 from the Sagle Fire Insurance Company under the provi- 

siona of that policy. Appellee insiets that he did nc kmor of 

the existence of this other ingurance, “Whether he did or not is 

immaterial. It was a valid policy and unfer the provisions of the 

poliey sued om here precludes a recovery. 

The declaration siso siarged that at the time of the loss, 

the interest of the plaintiff wis the same as stated in the policy 

and the policy, emong the "Declaretions” nem dé appellee as the 

inawed and recited thet the automobile therein insured was fully 
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, paid for by the aneured eni that there was no lien, morteage or 

other oncwhrance thereon and mecifiesliy previded that e11 the 

ptatorments in the "Declarations" are true ami that the policy was 

isavwed upon such etatemntes and in consideration of the provisions 

oF the policy respecting its preniun. The eroof ma that at the 

time the policy was issucé and «% the time of the lees, the title 

to weld car was net in sppelles tat in the Consusers Finance 

Corporation and thet there was due thie compeny umier ite vondi-+ 

tional sale tontract from appeliece at the time the ear was destroyed 

the sum of $440,090, The vendee under en excoutory contract af sale 

has neither the legal nor eqiitable title to the pmverty covered 

by the contract and unless the Insured haa been misled by some aet 

of the insurer, it is generally held that a person whe aceepta 

end retaine the poasession of an tnairenee policy is bownd to know 

its eontents., Capps ve. Natis Undom Mire Ine, Oe., MOS Lil, 380, 

The provicima of the poliley concerning title are valid, Cukolair 

Vs Citizens Ing, Cos, 165 lil, 3%, oni a breach thereof being 

show there can be no reeovery unlees there is a waiver or estoprel. 

Appellee testified that he teld MaUlelian, the agant, of appellant, 

at the time he applied for the insurance of the exisatenee of the 

Conditional sales oontmet. MeCGleallen denies thiv, appellee's 

testimony 1a disered ited by the fact that he further testified thet 

he thought he owned the car and didn't knew the title to the ear 

was in the Finenece Company, *l though the contract he oxeeuted so 

previded. Furthermore, in both of the verified proofs of loss 

which appellee furnished appellant, he unequivocally stated that 

the inowed oar was Tully paid for, thet there wea no encumbrance 

or lien thereon and that he was the sole cener thereof, "hile 

appellee had an inmewrable interest in the ear, he made no attempt 
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#0 insure the t interest. In his declaration, anvelles alleged 

that his eutemobile esvered by the volicy wos fully paid fer ané 

that there wes no lien, mortgage or encwobrarce thereon, This 

allegetion was not attempted to be substantiated by proof but 

Pather the sllegations of his replication to spvellant's especial 

plea, which averred thet appellant wae estopped from insis ting 

Upon the dafenme set forth in its special plea because apoo| lant's 

agente had full knowle@ee of appelice's interest in said muittomobile 

at the time the policy wae ia@wd. While no question is raised 

by the verties as te the pleadings, we think the avermments of 

appellee's replication were a clear departure from the case stated 

in his declaration, A departure takes place vhere in any pleading, 

the party quite or departs from the ease or defense which he firat 

moda, and hes recourse to another, cr in other words, wien the 

replication or rejoinder contains mtter not pursuant to the declare- 

tion or cleas which does not support or fortify it, Tidd's Practice, 

Dp, 685, 

An applicant for ineuranse is not exempted from the onseration 

of the ordinary rules of common honesty and good faith in his 

transactions with an ingurence company in procuring a noliay of 

dneurance. Weot. & South. Life Ing, Co. ve. Tommeun, 559 Til, 496, 

Appellee is chargeable with notiee of the provisions of his phlicy 

ané of his own title to his prov rty ond vith the fect that he had 

executed a conditional sale contract and what ite provisions were, 

We are Glearly of the opinion thet under the pleadings and prosf 

in thie record, the judgnent appealed from should not be permitted 

to stand, The judgement of the Cireuit Court of iafelle County is 

therefore reversed ond the osuss remanded. 

REVERSED AND REMANDED. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa. this = day of 

in the year of our Lord one thousand nine 

hundred and thirty- 

Clerk of the Appellate Court 

(73815—5M—38-32) otk3i07 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the 4th day of May, in the 

year of our Lord one thousand nine hundred and thirty-seven, 

Within and for the Second District of the State of Illinois: 

Present -—- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R- DOVE, Justice. 

Hon. FRED G. WOLFE, i | an T A fs 4 

JUSTUS LL, JOENSON, Clerk. wv V othe U 3 

HARPHOH. ORSPER, Sieriti. 

BE IT REMEMBERED, that afterwards, to-wit: On 

SU ee gee thé opinion of the Gourt was filed in the Clerk's 
MAY 18 1937 e 

Office of said Court, in the words and figures following, to-wit; 
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- one ataenarn aR ginrse nese 

IN TH 
SPP ELLATE COURT GF ILLIRGIS 

SECOND DISTRICT 

Februmry Term, Ae De 1857. 

AE AER OR SM LT Oe 8 NAN ET NOC TEE GNSS NE INTE | 2 sar 

Appellant, 
APPEAL FROM THY CIRCUIT? Coun? 

OF LA SALLE OOUBTY 

DOVE, ds 

The plaintiff, Sdeon Parr, instituted this suit im the Cireuit 

Court of Lacalie Cowmty recover dewmages for personal injuries 

which he alleged he eustained in on automobile accldent. A fui emont 

was rendered upon a verdict of a fury findin: the defendant not 

quilty and the plaintiff apvesis. 

It appeara from the evidence, that on the evening of January 

B, 1954, the plaintiff had been in Ottawa, and had started home 

about 7:00 or 7:30 ofcloeky he wae driving a Chrysler coure and 

was Sroceeding north on Route £5, 1% was misting and dark and the 

temperature Was below freezing so that a glaze of ice collected 

on the windshield of his ¢aren Appeliant testified that he stepped 

three times te remove ice from the windshield of his ear shille 

travelling « distance of about six wiles, the lest stop being at or 

near the intersection of Wedron Road with Route 2S, known as 
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“Peach's Comer, Aceording to appellent’s testimony, the rear end 

of his oor was about perallel with the head of « culvert losated 

at the north corner of the intersestion, a trifle south of the 

fenoe line on the north side of the Wedron Road, that hia car was 

headed north and the headlights were turning and that the left 

front wheel end the left rear «heel of his automobile were on t he 

Girt shoulder and ateut fow feet off of the east side of the 

pavement. He further testified tint while his car was in this 

position, he, the appellant, wee cleaning the windshield with 

his left hand and was standing with hie right foot on the left 

running board of the car with hia right arm on top of the left 

door which wae open ond at thet time appellec, Newell, driving 

his automobile in a southerly direction along seid Route 25, ran 

his ear inte sppeliant end knowked him of f of the side ef his 

ear, carrying him seven or ten feet te the rear of his ears 

That theresfter appellee atm pped his ear, ceme back to where 

appellant was and helped him into his automobile. 

Raymond Hilten, a witness for the plaintiff, testified thet 

he was living near Beach's Corner, uoon the evening in question. 

That appelies eelied at his hone and he want with appellies te the 

scone of tie aceldent at his request. He further testified that 

when he arrived there he observed appellee's ear about one huntred 

feet south of appellant's ear, that appellant's car ms in the 

middle of the Wedron Read, which crosses Route 23, was facing north 

and beth headlights were turning, that ite left front wheel was 

just adout on the east edge of the ravoment ani the rear left 

wheel was on the pavenet ani about seventeen inehes from ite 

east edge, that the right wheels were entirely off the pavement, 
Thie witness (14 mot know, of course, whether the car, when he 

(errived, had been moved or not. Appellee testified it had. 
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Appelles further testified thet accompanied by Kiss Sadie Ford, 

he wes cq@ings towed Sttewa from the north on the evening of January 

®, 1034, ari bad alnost reseed Seach's Corner when a large ovr, 

eive treveling south, pessed him at a rapld rate of speed, that he 

then observed anotier oar whieh later moved te be appel Jent's, 

Agoording to the testimony of a opelice, appellant's cer was etend- 

ime “On a Jittie angle facing the north and east with the baek part 

of it probabiy ei shteen inches over the blaek mrk, I cot right up 

to it before I saw it, too lete to get away from it. ‘he headlichte 

were burning tut they were faced te the north and enat. My front 

fonder rubbed on his hind fender, thet is scraped as I went by, I 

pullec off th road and went down probably forty or fifty feat. 

* * * wy gar G16 not strike Téeon Parr that nicht”. 

Sadie Ford testified fer epnellee to the effect the t the back 

wheals of apmwllent's car were over the black line; the t she sew 

the lights of appellant's car when they wore about fifty foot a way 

and that appellee's front fender etruck the rear fender of eprelient's 

gar bus thet appellant wae not standins on the rurming board or 

left side of his ear, 

The evideree as disclosed by this record and as indieanted 

herein is highly conflicting. ‘Yhether appellee negligently ren hig 

automobile agai net aprelient end caused his injuries ise deniod by 

appellee, If the testimony of appellant, supported to a degree by 

the witmese Hilten, is to be believed, a verdict for appeliant micht 

be sustained. if the testimony of appellee and Mios ford is to be 

bolieved, & verdict for appellee micht be eustained. In this estate 

of the record, it wes necessary that the jury be correctly and 

accurately instructed aa to the law in the ease, ‘The rule ia well 

settled that whore the evidences is conflicting the instreetions to 

‘the jury should be acourete and dear sm thet there oan ba ao 
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tion in the minds of the jury ss to the lew, Tlitnels Central 

Taare Coe Ve Smith, 206 Lill, 608; Wilidams v. Pennsylvania 

“patron Cos, 235 Tle Avpe 49. 

i Severel of the instrwtions civen for appelles were incorreet 

“statements of the law and im cur opinion im the wndition of this 

‘Feeore were prejudisial. Appelleets given inetruction No, $ 

_eTronsously assumed that eppellant stopred his ear on the mvement. 

“Mhether he did or not was « disputed queaticn of fact and ins truce 

' tions have been rereatedly coniemned for agseuming as a fact a cone 

“troversial matter. Clark v. Publie Serviee Company, 276 Ill. App. 

4265 Ademsen Ve Magnelin, 286 lil. App. 412. furthernors, even 

if the appellant was negligent, his negligence must nroxim tely 

contribute to his injury before he would be barred from his right 

te recover. Miller v. Bureh, 254 Ill. App. SA7; Kenyon v. Chicago 

| City Hallway Cov, 235 Lil. 4065 Lerette v. Director General, 306 

| Tle 348, 

likewise appellant's siven instrvotion No, 6 should not have 

Deon given end 4t is erronsous in that it alno aseumes an e faotea 

sorntroversini matter, This instruction assumed that the plaintiff 

a4 not remove his car from the state highway end wis violating 

‘the statute by not dcing soe These isaves were for the jury to pase 

upon. Thie instruction also failed to embody the proviesion of the 

law that appellant's negligence must be a contributing aause of his 

injury in order to defeat his right of reovwory. Pe Ce Ceo & Ste Le 

Raliway Gos. v. Benflll, 906 Ill, 56S; adameen v. Magnolia, suprn, 

Avpellee's given inetruetion No, 7 in subjest the objection 

that 1t assumes that he, appellee, was exercising due gare and 

eaution in driving his automobile and it should not have been given, 

Appellees siven inetruc tion No. 8 undertakes to specify particular 
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B6ts chich would constitute negligence on the part of appellant. 

= 

“these several acte so specified are combined in this inetrus tion 

“fn @uch« manner thet the jury eould ensily be misled by ite 

“Languages The giving of such on instruction bia bean beld to be 

_Amproper. Adamsen Ve Megnoliia, supreay Ps Ge Ge & Ste Le Rellvmy 

Go. Ve Banfill, eupra, 

Appellee'’s givan instruction No, 9 failec to include within 

I ge ee Ria ‘ite provision an accurate statexont of the law of contributory 

noglisense which requires a neslicent set on the part of the 

‘plaintiff to be a contributine cause of plaintirt’s injury in 

order to defeat hia right of resovery. Miller v. Bureh, supra 

Kenyon vs Chicago City Raliway Cos, supray leorette v. Director 

| General, surra. 

appellee's given instruction No, 12 shold not heve been 

given, It toid the jury thet they might find for the defendent if 

they were “unable to determine whether the plaintiff wae injured 

in the manner sot cut by him in his complaint und detailed by him 

wpon hig examination", ‘The question for the jury to pass upon 

was not whether plaintiff was injured in the mnner “detalied by 

him”, tut whetler plaintiff was injured by the negligent set of 

the defendant while plaintiff ws in the exercise of due sare and 

caution for his own safety, Appellant's details of the accident 

may not have been what the evidene, ao — whole, éisciesed occurred 

upon the occasion in question and yet a recovery might be warranted. 

This instruction should not mve emtained this phrase, 

) Avpallee's given instruetion No, 1S is misleading end confusing 
and should not have been civen. I+ injected as an ismue for the 

jury te find whether tha plaintiff bed only a heneat belief or 

thought that the defendant's ear struck him, then the eon trolling 

| | question was whether the defendant negligertiy drove his eer upon 
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‘the plaintisf ond caused the pleintiffts injurtes. 
: The facts in this ¢ase belng conflioting, the ins trae tions 

sone have been subatentislly accurate. Yor the reasons given, we 

unable to approve the instruetions herein referred to and the 

‘Guigmnt must be reversed. Inasmeh ae the ease must be tried again, 

we have not, in this opinion, reviewed «11 the evidenes, nor do we 

express any opinion se to the welght of th: evidence, 

‘ 
REVEREED AND HOMANDED, 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa, this day of 

_in the year of our Lord one thousand nine 

hundred and thirty- 

Clerk of the Appellate Court 

(73815—5M—3-32) o<Z33B07 
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yi 
AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the 4th day of May, in the 

year of our Lord one thousand nine hundred and thirty-seven, 

Within and for the Second District of the State of Illinois: 

Present -—- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice, 

6) oO  F A 
Hon. FRED G, WOLFE, Justice. fw U Lelie Or |! 

JUSTUS Le JOHNSON, Clerk. 

RALPH H. DESPER, Sheriff. 

BE IT REMEMBERED, that afterwards, to-wit: On 

anne 7 5 a + 5 Ta MAY 18 1937 the opinion of the Court was filed in the Clerk's 

Office of said Court, in the words and figures following, to-wit: 
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IN THE 

APPELLAT COURT OF ILLINOIS 

SECOND DISTRICT 

RN ee RE 

February fom, Aa Vin 1937 « 

MARGARET PILKS, 

Appellees, ) 

Ve APPRAL FROM THE OLTY COURT 

GITY GF AURORA, Kane County, OF AURGRA, TLLINOIS, 
State of Tilimeis, a Municipal 
dorp ora tion, 

) Appellant. 

DOVE, Te 

This ie @ persoml dajury euit in which the plaintiff, Marcearet 

Wilks, recovered a judgment ageinet the defendant for 96,750.00 fa 

injuries sustained by her when she fell while walking slong a 

public sidewalk in the City of aurora. 

The evideme discloses that the plaintiff lived on the vest side 

of Wilder “treet in the City of Aurore. That on the afternoon of 

Jane 19, 1965, she hed attended a card party and about five oteloek 

wae reverning home with ea neichbor and friend, Mrs. "hitson., The 

plaintiff lived three deers north of the realdence, spoken of in the 

regord aes the "Hansen property” and 1t was wren the comm rete walk in 

fro of this property that the aecident cecurred, The ovigence is 

that this walk was of ordinary eonerete conatrw tion and conei sted 
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of slabs or blocks, each about five feet square. 4 tree in the 

parkway on the east side of the walk bed sont ite roots under om 

of the slabs and raised & porticn of it above tho level of the 

surfade of the adjoining slab to the south, Aceordine ® the 

teatimony of the plaintiff’a witnesses, the difference in the 

ievel of the two alabsa ot the east eige where plaintiff me walke 

ing wes one and one~quarter inches, That the muth edge of this 

Gement bloek ¢eelinas toward the worst oo thet at the sou tinvest 

eermmer it is thr soequartens of an ineh below the lovel of the 

ecjasent block on the south. <Agcording t the testimony of on 

enployee of the defendent’s enainnering department, there vas « 

aifference in the level of thie block of comerete and the one 

adjoining 1% on the scuth at the mnutheast corner of thie block of 

one inch. Tit at the westerly side of the mammer walk, the 

no#therly bleak is one=quarter to threseeichths of an ineh below 

the level of the adjoining bloek on the south. That about twoive 

or thirteen inches from the west side of the walk this hiosk is 

Level with the adjoining block to the south and from that polat 

there is a gradual ineline t the sast end at the eust edge the 

differance in the two slabs is, a6 stated, exactly me inch. The 

awface of the dab was not broken, and 1t had been in the sane 

position for fifteen years or mowe. The plaintiff lived on the 

seme street end only a short distence from where the aceident 

ecourred and had for many years passed over this portion of the 

sidewalk very frequently end was femiliar with the condition of 

the walk at thie point, end testified that for fifteen years she 

had sonsi€ered the position of this cement block a dangercus 

obstruction in the sidewalk, Upon the aftemoon in question, the 

‘pleintiff wee proceeding northward, sions the east or street side 

of the sidewalk and Mra, Whitson wes beside her toward the west. 



mi? ak cout A ,otanps too ovtt tveds Hove 4 ) 

ato tofstn ato ox agl tree bat thaw ot obte. Be 

yee es Lovet dae wee VR MS He Besiig 

fel om @ aulitoooA =~ tivon bila ot daha oatatotsa oa 20 

ad? ak esve ett ed? aeasad by ert iiaisg om Ww. 

aid Ww enhe sgwon — sat geen nine 4 ban band : 

oe ae ee ae ee el evntescemran” 

me ‘te iemttaes off @ wrkhiepeA «dtuoe ait 20, Kooks wm 

8 G59 oad? ,faawite7od _rlToMKigme etfnmbantes edt Ye say 
(oD One bas oteteaee I xeold whit w LeveL edt mt, on 

te moold abat % warren seam on odd Ae dao ot am 

onl? lew meme of? to obte (itetcew edt Ya # dad , 

wolod deal as to aAtiptesernds o¢ sessarpeone ah 10014 

_Stlont tgoda dad? -Atuon od? mo Agold pats. ba ott 1 

el teold eidd Alaw om? to ote fnew ad? wont aedens 

NOG 4082 p00, bam twos, wd ot gn 6 ataboyae odd 
a i ott endo tame oat 40 bem ta99 adt ot papers 

Ont Aah eam XGoaKs ghotere am Bt adale O98 0: Bh W 
tN ot et med bad bith geenlond: ton new, dates Ro, 

on ot 6 MP AL, PR ale et. 9omnan, $0; AAR, AOOFRER 
aa Rix te ete aS faa ae vino 

ee ARIS IDE POPE OO RN . 

ois rie omoX, 008 me % tat natainge “hows a ttn 

- smobsagup ih, mon maed te, edt, 20 Aiepob ia, ott. m 

ete seotde 20 tne eM nania, sduamieneR, senananons 



the raised portion of the blogk where the two coment slabs 

‘ blooks joined, the plnintiff “stubbed her richt toe” as she 

“expressed it, and fell, sustaining, the injuries to recover for 

which this suit is instituted. 

q the plaintiff end her friend Mrs. 9llie Whiteon were the 

y witnesses who testified econeerning the action and conduct of 

pinintiff temedieately orior to and at the time of the aceident. 

2 etated, they wore noighvers end frimnds and both lived near by 

an 4 bad for years been acqueinted with this sidewelk ond the defesot 

teresa, Yoon her direct examination the plaintiff teetifted: 

"As We were walking ecroes the Henson proverty, Mre, Yhitson and fT 

were taking notige of re, Caponash’s house, to see if we esuld see 

lye, Caponash, and we were talking at the seme time about her sewing. 

Mrs. Gaponac:'s house, with reforence to the Henson house, is 

Lega ted the next house north. I regnall the tree that is leeated in 

the parking in front of the Henson property, em aos I weg wolking 

alone theru, end got somewhere noar thet tree, something seourred. 

4a I got around the vicinity of the tree, I was talking to Ure, 

Thiteon, and I stubbed my right toe agginet the eament bliesk in the 

sidewalk, ond dorm I went. That block, with reference to the tree 

in the parking in front of the Hanson property, is just about even 

with the tree, not quite even. Ib is west and opposite the tree. 

when I stubbed my toe I went down o quick I could not teli much 

about 1¢, except I know the right limb was under the left limb. ay 

Left limb ms mostly strait.” 

, Mrs. Whitson testified: "As Mrs. Wilks and I wore welking 

elon the sidewalk in front of the Hanson property, we were looking 

up at the neighbor's house = lire, Caponesh - the one next to our 

place, At the time Mrs, “ilks was looking thet way, too, ‘oe were 
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Piieying on & Conversation at the time. I had waikeé by the 

‘Gaponash house with Mra, °ilke on ether ocessions, and on those 

a Hrs, Vilka would lock in the direction of the Capona ah 

houge. When we looked in that direetion we sencrally saw her in 

the yare, end we wuld weve «t+ her as we went by, As we were 

passing over the sidewalk, in front of the Hanson pmperty, opno= 

‘site the tree, Mrs, Files stumbled with her right foot and she 

(Sort of reached for me, end she went dow end her ricit foot was 

under her end her left foot wee in front." 

The foregoing is the only evidenes offercsd by and on behalf 

of the plaintiff to establish the charge in her sompleint, that 

she was in the exercise of due care for her own safety. The fury, 

by ite gemrel verdiet and by ite anawer to o special interrogatory, 

found that the plaintiff was in the exercise of due oare, but from 

& Gereful reading of ail the evidence in this reeord, we are 

persucded that except for her absorption in the sub jeet wuder dis- 

eusalon (sewlug) ond her desire # discover ani salute her neighbor, 

ake eould ond wuld hove avoided stubbing her toe, end reeeiving the 

‘injury which forms th basie of thle aation. 

The evidonge ia that thie gidewalk head been for fiftes years 

in the same condition as it was on the afternoon of the aveident. 

Appellee teetified that for that period of time ehe knew of its 

condi tion and had econmidered 1% dangerous, but notwithstanding ite 

cerdition end her knowledge of it, she proceeded along the walk, 

approaching the plaee where she fell, talking to her companion and 

ppemine at @ nearby house in an effort to see her neighbor. The 

evidense i that it was daylight. She hed knowledge of the eondi- 

thon that existed and the law required of her to use such due care 

a Gaution as woull be gommengurate with her knowle (ge of the 
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gone tions ae she knew existed et tint time. Counsel for aneliee 

ahh that it was not contributory magligense for aprellas te 

; walk slong this sidewalk talking to her eompanion ond to momentarily 

a at some ob je et of porpson which atiracted her ettention and thue 

i . en instent have hor attention directed from the defeot in the 

addwolk, Tint may be trus, tut there is no evidence in this 

ord that appelive's attention was diverted by anything or by 

The evidenee is thet she wilunterily looked toward her 

Meighvor'a home ond undor a1) the evidence and the foots and 

etrounstances in eviderce in this record, ve cannot esenpe the 

“onelusd on that the finding of the jury of due care upon the mrt 

f appellee is manifeatiy agairat the weight of all the evidernse, 

f In White v. City of Belleville, S64 111, 577, to which coumel 

‘for appellee Gall our ettention, the court, after reviewing the 

evidense, stated that the record contained aubstantial evidences 

in support of the charges in the complaint thet em unaefe condition 

of the sidewalk existed wien the accident occurred and such bei ne 

“the comition of the record, it was error for the Appellate Court 

to reverse tie juion mt without remanding., In the oourse of its 

opinion the court said that where there is evidence tw support the 

plaintiff's case, which, if taken es true, with all reasonable 

Antenénents therefrom most favorable to the plaintiff, tends to 

‘eatab lish the nesligonee eharged, the ease should be submitted te 

a Jury for its consideration and that upon the coming in of a 

verdict in such case for the plaintiff, the question of the woight 

of the eviderte is for the trial court upon a motion for a new 

wie. That where there is o question of feet, it should be 

wabait ted toa jury unless the facts are ouch as to raise purely 

a  aaaain ae of law. That it is within the provinee of the Arprllate 
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court to eeonsider the weisht of the evidences and if the verdict 

end judgaent of th: trial court are manifestly against the weight 

of the evidence, the Appellate Court may reverse and remind for a 

new trial. 
; Appellee insists that the questian of cue care is « queation 

of faot forth jury. Theat is true but where, in the opinion of 

the Appellate Court, the evideme diagloses that the injured person 

guilty of nesligense whieh proxime tely contributed to her 

injury, the fin@ing of the jury cernot be seid to be supported by 

e evidense but is aginst the weight of the evidonee and a 

Judgment rendered upon such « verdiet should not be permitted to 

stand, The judgment of the City Court of the City @ Aurora is 

‘therefore reversed md the cause remnded. 

| REVERGED AND REMANDED. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fos I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa, this day of 

ee inthe year or our Word onethousand mine 

hundred and thirty- 

Clerk: of the Appellate Court 

(73815 —5M—8-82) «2833507 
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AT A TERM OF THE APPELLATE COURT, 

Begun and held at Ottawa, on Tuesday, the 4th day of May, in the 

year of our Lord one thousand nine hundred ope page feo 

within and for the Second District of tHe gtate of 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justices 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. FRED G. WOLFE, Justice. 

JUSTUS Le JOHNSON, Clerk. 

RAUPH Hy DESPER, Shexiit. 

BE IT REMEMBERED, that afterwards, to-wit: On JUN 21 193 

aaa tional 
the opinion ef the Court was filed in the Clerk's 

Office of said Court, in the words and figures following, to-wit: 
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Gen. No. 988 Agenda No. 20. 

In the Appellate Court of Illinois 

Second District 

May Term, A. D. 1957 

Margaret Wilks, 

Appellee, 
Appeal from the City Court 

vs. 
of Aurora, Illinois 

City of Aurora, Kane County, State 

of Illinois, a ‘unicipal Corporation, 

Appellant, 

DOVE, J. 

ADDITIONAL OPINION ON PETITION FOR REHEARING 

It is insisted by counsel for appellee in their petition for 

a rehearing that this court, in its opinion, ignored the principles 

of law enunciated in City of Matoon v. Russell, 91 Ill]. App. 252; 

Gity of Nokomis v, Slater, 61 I11. App. 150; Wallace v. Gity of 

Farmington, 251 I[11. 232 and particularly insist that the facts 

in the instant case are analogous to those in Village of Altamont 

v. Carter, 97 Ill. App. 196. These cases were all considered by 

us and we do not think that our holding is in conflict with those 

cases. In the Carter case, the evidence disclosed that close to 

the edge of the sidewalk along which the plaintiff was walking was 

a hitch rack, where many teams stood and horses heads and wagon 

tongues extended over the railing, making the walk very narrow. 

The plaintiff had just emerged from a lighted room and rad only 

proceeded sixty feet to the place of the accident. Across the 

street from where the accident occurred was a building, in the 

second story of which were lighted windows toward which he was 

looking to see how badly they needed frosting, as he was a painter 

and decorator by trade and had been requested to frost the windows 

at which he was lo@king. These facts ckearly distinguish the 

Carter case from the instant case. There the accident occurred 

at night, the passage along the walk was very narrow, it was a 
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desire to size up a contemplated job in his line of work that, for 

a moment, caused the plaintiff in the Carter case to relax his vigi- 

lance while in the instant case the accident occurred in the day 

time and while appellee, in order to satisfy her idle curiosity 

or engage in social amenities, looked away from the widewalk and 

in the direction of the Caponash house. 

In the City of Mattoon v. Russell, supra, it appeared that the 

plaintiff did not know that the board in the sidewalk which tripped 

her was broken and loose and it could not be seen that it was except 

by stepping upon it or otherwise specially examining it to ascertain 

the fact. [In the City of Nokomis case, supra, it appeared that the 

plaintiff was walking along a board sidewalk with her son, who was 

holding her hand, that none of the boards in the sidewalk were 

apparently ‘loose but when the boy stepped on the end of one of 

the cross boards, the other, being unfastened, flew up, causing 

the plaintiff to fall. In the City of Farmington case, supra, 

the cause of the injury was substantially the same as in the City 

of Nokomis v. Slater, supra. The facts in the instant case are 

clearly distinguishable from the facts in these cases and our hold- 

ing is not in conflict therewith, but is supported, we think, by 

the authorities. 

In Village of Kewanee v. Depew, 80 Ill. 119, it appeared that 

appellee was injured by reason of a defective sidewalk and in re- 

versing a judgment for the plaintiff, our Supreve Court, speaking 

through Mr, Justice Scholfield, said: "Appellee testifies that he 

saw the defect in the sidewalk the first time he passed over the 

sidewalk, which was four or five days before he was injured, and 

several times subsequently, He was conscious that it was there, 

but was not looking for it, being, at the time he came updn it, 

engaged in observing a passing buggy, to satisfy his curiousity in 

regard to the style of harness used upon the team. Now, this was 

plainly not due care. It was no care at all; it was heedlessness. 

Had he not known of the defect, he might, probably, have been 

justified in assuming that the sidewalk was safe, and in acting 
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upon that hypothesis. Or if, knowing the defect , some present 

necessity had distracted his attention, he might be excusable in 

not recollecting; but a person, if the full possession of his 

faculties, passing over a sidewalk, in daylight, with no crowd 

to jostle or disturb him, no intervening obstacles to obscure 

approaching danger, and no suddenly occurring cause to distract 

his attention, is under obligation to use his eyes to direct his 

foot steps, and those who do not do so, are negligent. Had appellee 

given a mere casual glance ahead of him, he must have seen the 

defect, kh and the slightest variation in his course would have 

avoided the danger," 

The case of Kennedy v. City of Phéladelpia, 220 Pa, 273, 

also reported in 69 Atlantic 748, is so nearlp identical in its 

facts with the instant case as to justify its citation in this 

connection, In that case it appeared that the defect in the side- 

walk was caused by the root of a tree growing under one block of 

conerete and raising it about four inches above the adjoining block. 

The plaintiff testified that she was walking along the pavemént on 

Broad Street in Philadelphia about 10:50 in the morning of a bright 

sunshiny day and was going to teke a street car, and was looking 

straight aktad of her, as the car was coming, that she caught her 

toe where the cement, the ledge as she called it, was raised about 

four inches above the level of the rest of the pavement, upon the 

side from which she was approaching. It further appeared that the 

Plaintiff was familiar with the spot, had often passed over it and 

had noticed the break in the pavement where the roots of the tree 

had raised the cement. Her excuse for failing to observe the defect 

at the time she fell was that the sun wes shining so brightly she 

did not see it, but it appeared the sun wes not shining in her face. 

The court in its opinion quoted from Robb v. Connellsville Boro., 

137 Pa. 42, 20 Atl. 1564, as follows: "That the reasonable care 

which the law exacts of all persons, in whatever they do involving 

risk of injury, requires travelers, even on the footways of public 
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streets, to look where they are going, is a proposition so plain 

that it has not often called for formal adjudication. But it has 

been expressed, or manifestly igplied, in enough of our own 

cases to constitute authority for those who need it", and con- 

cluded: "In the present case, it is urged by counsel for appellant 

that the sunshine interfered with the plaintiff's vision. But 

how this could be is not apparent. The sun was not shining in 

her eyes, It was, as we understand the test®ony, coming from 

over her shoulder or from the side, Nor does it seem that the 

light was reflected in her face, as from some dazzling surfase. 

The only conclusion that we can draw from her testimony, as a 

whole, is that she was not paying proper attention to the ground 

in front of her as she walked, It would seem that any reasonable 

inspection of the ground in front of her would have disclosed 

an irregularity so extensive as that complained of here. We 

agree with the court below that the evidence discloses a case 

where the plaintiff, a woman in full possession of her senses, 

walked along a street in which there had been for years an obvious 

defect of which she knew. Under a clear sky , with no crowd around 

to disturb her and nothing to distract her akkenkiim attentton, or 

to hide the defect in the pavement from view, she stumbled over it 

and was injured. We think the trial judge discharged a clear duty 

in ruling as a matter of law, that, under the evidence, the plain- 

tiff was negligent in failing to observe and avoid the defect in 

the pavement, and that she was hot entitled to recover in this 

case. " 

In City of Bloomington v. Read, 2 Ill. App. 542, which was 

also a sidewalk accident case, it appeared that the sidewalk was 

sixteen feet wide, made of two inch planks laid lengthwise, the 

only defects at the time of plaintiff's injury were, that about 

the center of the walk two planks had bulged up th e whole length, 

making ea raised ridge where the edges of the two planks met, 

from two and a half to three inches in heighth ahd sixteen | 
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feet wide, and extended with the walk the whole length of these two 

planks, sixteen feet. The walk was solid, no holes in it, and safe 

in all other respects than the one mentioned. The only way it would 

seem possible for one to be injured on this ridge would be by stumb- 

ling against it, or by slipping in stepping upon it, and this could 

easily be avoided by passing Along the walk on either side. Appellee 

was well aware of this ridge, and had passed it daily for weeks be- 

fore, and had it in his mind at the very time he received the in- 

jury, and yet all he was required to do to avoid danger was to pass 

down the walk on the outside where the same was perfectly safe, wna 

from six to eight feet wide, All danger could have been avoided by 

the dlightest care, without the least inconvenience or loss of time 

to the appellee. If one knowingly exposes himself to danger which 

can be readily avoided, and sustains injury, he must attribute it 

to his own negligence", 

In the instant case, it appeared that appellee was familiar 

with the condition of the sidewalk, had passed over it quite fre- 

quently and had noticed its condition and could have svoided her 

injury by looking. The reasonable care which the law exsacts of all 

persons is to look where they are going. Appellee did not do so. 

She was conscious of the condition of the pavement, testified that 

sie considered the portion of it which she was traveling as danger- 

ous and had for many years. She was in full possession of her 

faculties, it was broad wr gatas there was no crowd to jostle or 

disturb her and no intervening obstacles to obscure the condition 

of the walk with which she was familiar, there was no suddenly 

occurring cause to distract her attention and there was an ample 

safe space for her to travel. She was, therefore, in our opinion, 

in accordance with the doctrine announced in Village of Kewanee 

v. Depew, supra, and the other cases herein referred to, under an 

obligation to use her eyes to direct her footsteps and not having 

done so, must be held not to have exercised that degree of care 
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required of her in order to sustain the allegations of her complaint. 

In connection with appellee's petition for a rehearing, counsel 

suggests to the court that all of the evidence within the power of 

the appellee to produce was offered during the trial of this cause 

and that no additional evidence could be produced or offered upon 

another hearing and that in order to have the question of law pre- 

sented by this record determined by the Supreme Court, appellee 

moves the court to modify the opinion and strike therefrom the 

portion of the order remanding the cause to the City Court of the 

City of Aurora. Appellent does not oppose the allowance of this 

motion. It will therefore be sustained, The opinion heretofore 

filed will be so m@dified, and the petition for a rehearing will 

be denied. 

OPINIGN MODIFIED 

REHEARING DENIED, 
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I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

STATE OF ILLINOIS, } 
Ss 

SECOND DISTRICT 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix thy seal of said 

DIE day of 

ord one thousand nine 

(73815—5M—3-82) o&G3307 
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AT A TERM OF THE APPEBLATE COURT, 

Begun and held at Ottawa, on Tuesday, the 4th day of May, in the 

year of our Lord one thousand nine hundred and thirty-seven, 

Within and for the Second District of the State of Illinois; 

Present -- The Hon. BLAINE HUFFMAN, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. FPED G. WOLFE, tustice. BO 0 [ A G 7 
ey Retihea se J 

JUSTUS L. JOFRNSON, Clerk. 

RADPH He. DECERR, Slerlit. 

BE IT REMEMBERED, that afterwards, to-wit: On 

MAY 18 1937 fhe opinion of the Court was filed in the Clerk"s 

Office of said Court, in the words and figures following, to-wit: 

ox 
2B 

3 
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Gen. Ha, GSOO Agendas. Wo, 8S. 

In THE 
APPELLATE COURT OF ILLIEGIS 

SECGRD BISTRICT 

February Term, Ae De 1937 

Gertrude Searc, 
Appellant 

Vas Appeal frou Cireult Gourt, 
Boone Gounty. 

Rookferd Hilweukes Dispateh 
Gompany, 

Pauli Ghiedini and Adolph Chiodini, 
coepartners deing bisinese as the 
Milwaukee Dispatch substituted by 

Giaeaulee spetsh.Sospeaye 
Appellee. 

WOLFE =~ Js 

Thies Gase a¥iees out of « collision of two motor vehicles 

near the cresging of paved State Highways, numbers 173 and 76 in the 

country between the towns of Poplar Grove and Celedcenia, Sighway 

173 ie a through highway which extends Gast and west with signe at 

intersections dirseting vehicles to stop before crossing or entering 

4%. Highway 76 runs north and south and the two highways cross at 

right angles. {To aecomodate and regulate venicles being guided toward 

the north or south from highway 173 into highway number 76, md approagh- 

ing the oroseing either from the east or west, an area is paved with 

generete to permit such vehioles to turn on a curve before reaching 

the actual erossing of the highway proper. Thie ares extends east 

and weet of the center of the croesing for a distance of about 86 

feet. Thie paved area, with that part of the conerete which is common 

to both highways at the place of their crogsing, constitutes the inter 

section of these two highways. 

As the vehicles of the plaintiff and the defendant approached the 

intersection, the Ford coupe of the plaintiff was being driven toward 



8S .O BbNOYA 

hs ee 
CLOMIIET FO THYVOD AYATIATA 

Sete nous 

Weel ho A gate? yxarndot 

| aa . | he git aor ti i) 

sem00 dissonto oe tmbadh 
 #¥Pawed eaeod 

emt 

te anyta at hw teow bas dene ennesxe dotan ‘vowyta ¢ : 

 yalsesne xo ge tawdro otoked avis ot a Lossiey paktowsth 

te sucks exewdtytd ows ole nae dtuew bas arson wens or 
cy) Peele 
A 

Ne _ bxwwo8 ehtee a gated eelotdov oratars, bas etevenccas or 

wntdacor Sind ie « av mural Sesgle 

ed ahavexe sets etat _stecots wenaglt oat Yo 

sat bedasoxays snadae tsb edd hea vitantate eae a: 
_ bkewod asviab pated 1 new  Mkdmala oe re ewes ‘ 

wi ba) 

ales 



ie 

the west on highway 17% and the defendant's tractor truck with semi- 

trailer attached, was being driven toward the east on highway 173, 

It was the intention of the driver of the plaintiff's car to drive 

through the intersection and continue westwardly on highway 175, and 

the intention of the driver of the truck to make & left-hend turn frou 

highway 173 toward the north and continue in that direction on highway 76. 

The conerete of the intergection is marked with a black saphalt 

maxkex to dixeot the eastwardly soving traffic in the proper channel 

from highway 175 north onto highway 76. Thug it is indicated by the 

marker at the cast pide of the interssotion that a vehicle being driven 

toward the ¢ast on highway 175 and being turned northwarcly in the 

intersection to proceed north on highway 76 should be guided and driven 

northgasterly at the beginning of the warker there and continue on the 

eaet side of the curve, a8 shown by the marker, while passing in a 

disgonal direction across the iniersecton. Nighway 173 in eighteen 

feet wide snd ite width and the middle line thereof are shown in black 

markers extending sagt and weet through the interseqtion. In the west 

part of the intersection there is a place, or point, where the marker 

indicating the curve to be followed toward the northeast joing the 

marker showing the middie line of highway 173 as prolonged through 

the intersection. fhis point is approximately 169-feet weat of the 

east Line of the intersection. This point will herein be referred to 

as the point of divergences. A drive propelling hie car towarde the 

@aet on highway 173 end from thened turning his oar northeasterly 

toward highway 76, would begin, to cress the north lane of highway 
173, in the intersection, at the point of divergeme. The concrete 

at this point is shout twenty-three feet wide. On the south side of 

highway 173 the intersection, at the west side, begins about four 

feet west of the point of divergence. Highway 173 is eighteen feet 

wide with two lanes of travel, each nine fect wide, The collision 

occurred in the west side of the intersection while the plaintiff's 

Gar wus moving toward the weet and the defendant's truck was bein; 

driven north-easterly. 
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The complaint alleges thet the defendant, by ite agent, was 

driving its tracter and treiler in an eseterly direction on highway 

173 near ite interseotion with highway 76; that the Ford car of the 

plaintiff, driven by her daughter, Koberta Beard, was moving on 

highway 173 toward the weet near eaid interseotion. The plaintiff 

gt the time of the collision wae riding in the Ford car with Roberta 

Peerd. By the pleadings 1% is adaitted that the defendant's truck 

was being dtiven by the defendant's agent end that the oar of the 

plaintiff was being driven by Roberta Beard aa the agent of the plein- 

tifz, The couplaint allegee due care on the part of the plaintiff 

and Roberta Beard and general negligence on the part of the defendant. 

the complaint also pleads Section 344, (Par. 6?) Gellaghen's Ill. Rev. 

Sta. 1935, whieh is as follows; “Vehicles turning at intersections — 

any driver of 4 veohiele approaching on interecothen with the intent 

to wake a left turn ghall do so with eszution and with due regardc for 

traffic approaching from the opposite dircetion md shall not make 

such left turn until he can do eo with eafety." Complaint then alleges 

that defendant was inthe act of turning to the left from State highway 

No. 173 into State highway No. 76; thet defendant did not regard ite 

duty in thet behalf, but on the contrary thereof, sade gaid left turn 

with tractor and trailer and without esution and due regard for the 

Ford automobile of the plaintiff, and the pleintiff, and defendant 

wade said left turn before 1% could Go so with safety. Dusages are 

Glaimed for the injury sustained by the plaintiff and for damage to 

hex Gar resulting from the coliision, 

‘The answer is short and denies that plaintiff was in the exercise 

of due cara, and also denies the charge of negligence of the defendant. 

The defendant also filed a eounter claim of two counts alleging due 

care on the part of the defendant. Tae first count is «a genereal charge 

of negligent sanagement and operetion by plaintiff of the gar; Second 

Gowns | That plaintiff operated her oar at improper and dangerous | 

rate of speed, to-wit; 50 to 60 miles an hour, slong and upon highway 
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173. That os 4 reeult of negligent operation of plaintiff's car 

the collision took place and the truek was greatly damaged. A reply 

put the counter claim in issue, 

At the cloes of the pleintiffts evidence the defendant wade « 

wotion for « dixeeted verdict which was allowed, The Gourt inetruoted 

the jury te find the defendant not guilty, and the jury so returned a 

verdict. fhe dafendent thereupen introduced evidence at the conglusion 

of which the court instructed the jury, in part, as follows; "The 

Gourt instructs tae jury thet by ite inetruction to find the defendant 

Ghiodini not guilty, the negligence of Gertrude Beard has been estabe 

lished and that the only queations for the jury now are: ney — The 

question whether the driver of the Ghiodini car was guilty of 

negligence which contributed to the eause of the acvuident; Twor- The 

question of dasages, if any, to the said CGhicdini. If you believe 

fvom a preponderanos of the evidenee that eaid driver wma not guilty 

of negligence, then you should find for the said Ghiodini's and sesess 

Comages in agcordane¢ with the lnetrustions of this Gourt.® 

the trial condueted in thie sanner regultedin a verdict and 

sucyuens against the plaintiff and in favor of the defendant on the 

eountez Glaim for $600.00, and the plaintiff appealed. 

It 16 conceded by the parties that the trial court sustained 

defendant's wotion for a directed verdict on the ground that the 

plaintiff was guilty of contributory negligence because of the manner 

the oax of the plaintiff wae being managed and operated by its driver, 

Roberta Beard, prior to end at the time of the collision. It is one 

of the contentions of the plaintigy that the trial court erred in 

finding thet the plaintiff wes guilty of contributory negligence as 

a matter of law. 

Betere Gonsidering the evidence introduced by the plaintiff, 

it seeua well to state in more detehl that an area, or space sast of 

the orossing of the highweys is paved for a distance of about 89 feet 

and asphalt markere there indicated the eurve to be followed by ears 

‘Being ériven on highway 175 toward the wort and turning north or 
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gouth into the sighway 76 before reaching the astual crossing. Ae 

we underetand the testinony, the plaintiff and Roberta Beard eperk 

of the beginning of the eagt side of the intersection and the begin- 

ning of the west side of the intersection reapectively, ae the place 

where the highways start to widen or broaden, 

Roberta beard, aged about twenty-ane yeeara, and engaged in house 

work on a fara, testified gubetentially ae follows; That on Hovember 

1, 1936, at about sight o'clock in the evening, she was driving her 

wofthert e Ford ¥~8 coupe westwardly on highwey 173; thet she aaw the 

$ruck of the defendant approaching her from the west on highway 173 

when it was about 2,000 feet from her. At thot tiae she was driving 

plaintiff'e car at the rate of about forty miles m hour, When she 

reached 2 "slow" sign (whieh it sdmitted is 495 feet directly east of 

the middle of the highwey 76) she sleckened the speed of the ear to 

thirty-five wiles an hour and that she was at that time paying attention 

to the truck, "About 100 feet from the intersection I noticed the 

truck tured in front of me, oo I tock and slamaed on my brakee and 

swerved to the left and hit the back end of the truck." We digrese 

at this point to say that in our opinion, by the word "intersection" 

that witness meant the oressing. ‘“liy oar was at the edge where it 

broadens out into the highway when I iret otmrved the truck and 

trailer wske aturn to the north.” fhe plaintiff, Gertrude Heard, 

testified; “When the truck und treiler made the left-hand turn to 

the north we were st the east adge of Route 76 just entering the 

Wide place on the cement. When we got to entering the wide place 

there 1% was starting to muke ite left-hand turn. The truck was 

about the same distance as we were when the cewent started to widen.* 

On erosga-@xanineticn, Roberta Heard testified as follows: *q, ‘where 

was your oar when you first saw the headlights etart to turn nosth? 

Ae About the east side of where it broadens out on the highway, east 

side of 76 is where it broadens, G. Where the shoulder eterts to 

awing over to the north; that is where you were? A. Yes." 

“the plaintaf? ond Roberta Beard testifiedthat the truck started 
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to turn toward the north about fifty feet weet of the point of 

divergence, Kobexta Beara testified that shes was not & good jucge 

of distances, forever, both of thees witnesses teatified that they 

gaw the truck first beginning to turn north « distanee weet of the 

point of divergence, and thet they were then near the east edge of 

the intersection. it ia « legitiueate inference to be drawn from 

their testimony thet they saw the truck thus turning toward the north 

whan they were about 200 feet therefrom, The question is presented, 

Was the Griver of the plaintiff's car exercising ordinary care, under 

the cirousgtanses, as a watter of law, to avold colliding with the 

defendant's truck. 

As b@fore stated, Roberta Heard testifiedthat befers entering 

the intersection she slackened the apeed of the gar to 35 miles an 

hour, and thet when she gaaw the truck turn in front of her she slanued 

on the brakes, “at the time I put my brakes on I was afraid I was 

going to hit the truck. I meant, I put may brakes on when I struck the 

outside Gorner of the highway; by the outside corner I moan on the 

east side of Highway #76 when it comes from Belvidere. I put ay brakes 

Om then. i hac thea onuntil efter i hit. I had my brakes on all the 

time frow the gast of the interseetion untill I hit the truck. I didn't 

have the brakes elem down to the floor. I don't know how much braking 

power I had om. I wae trying to atop the car, I wae trying my best 

to stop it. After I put on my brakes I was not going 35 miles om howr. 

I have had experience in stopping a Ford V=8 prior to the secident at 

aditferent speeds ond on a pavement which 12 dry. On » conerete pave~ 

ment I gan stop my car between 76 and about 100 feet. From the tise I 

Started to put on ay brekes until a complete stop I could stop between 

75 and 100 feet." Gertrude Beard testified: "Dering all thet time I 

gaw this track approaching at © miles, no slacking that I noticed. 

When she (Roberta) crossed the intersection lines, she decreased her 

speed ag much as she Gouldjshe put her brakes on solid; she bad 1% 

elose down to the floor. the was deoressing the speed all the tiue 

untad the point of the collision." The evidence introduced by the 
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plaintiff ia to the effectthat the collision oeeurred in the north 

lane of highway 173. The troiler rested on tuo rear wheels with ites 

front end attached te and supported by the tractor truck. In the 

Gollision the right front fender and wheal of the Ford car were oxushed 

and the trailer tipped to the eset and fell on ite side. A witness 

for the plaintiff testified substantially aa follows: "The trailer 

was & covered box festened to the back end of the trugk Ghassia, rid- 

ing on wheels in the rear, I would o#tdimate the width of the trailer 

approximately eight feet, with m overall length of between 28 and 

%) feet. The weight of a 1955 Pord Ve® is 2600 pounds,® 

Hetexrmining the question of whether the driver of plaintiff's car 

was in the exerdlse of due cars, as a meatier of law, upon motion for 

® directed vardict at close ofplaintiff's evidence, we must accept the 

pleintifites evidence es being true. The truck turned toward the north 

before reaching the point of divergence, fhe movement of the truck 

teward the noxyth before this point, the driver of the plaintiff's ear 

wae not bound to anticipates, fhe driver of the truek knew that he 

was going te turn north in the intersection. This movement of the 

truek was not known te the driver of the pleintiff'e ear and she bad 

the right to expect that the truck driver would wait witil he reeched 

the point of divembence before turning toward the north, It was at 

this point that the truck driver should have decided if he could cross 

dn front of the plaintiff's on-coming car with safety, or stop and 

wait until the plaintiff's eer gould finish ite passaged through the 

intersection, then being driven in the narth lane of Highway 173. It 

is true thet Roberta Beard aaw the truck being turned toward the north 

before it resehed the point of divergence and when she was about 300 

feet therefrom, The distance being an inference frou the evidcerm e. 

the our and the truek were moving toward esch other at the rate 

of about thirty to thirty«five @iles an hour. It was a matter of only 

a few Beoonds after Roberta sew the truck turning before the vehicles 

would collide, unless she, during that interval of time, andunder the 

conditions then and there existing, by some aanner, of by the use of 
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means then at her command and uncer her control, could prevent the 

eolligion. It ia cur opinion, that whan the truek driver had driven 

his truck into the nexvth lene of Highwey 17%, at the plase where he 

did, in front of the plaintiff's appraghing ear, he had plaged himself 

and the piaintify in & position of danger. We are not inelined to 

gevercly scrutinize the acte of the driver of plaintirr's car under 

the cirounstanoce. 

The driver of the plaintiff's esr was required to exereise 

ordinary care, or Gue diligence, to prevent the osliiaion after 

Giseovering the peril of the truck driver as the truck turned near, 

or in the intersection. The fundaswentai factor in determing the 

negligence of Roberta Geerd, ia whether whe had knowledge of the 

truck driver's peril in time, and the ability te avoid the collision, 

acting ae an ordinarily prudent person uncer the cirecwmtances. did 

ehe have the last olear chenos? (Star Srewery Go. vs. Manck, 322 Yl. 

348. West Ghieago Gt. Hallway Go., ve. Linderman, iS87 I11. 4363.) 

byen where the evicenoe ¢stablishes the fast that the party 

charged with negligence had knowledge of the other party's position 

of danger, the negligence, or the contributory negligence of the 

party Charged, is generally a question of fact for the jury. 

There are seny elements to be considered in thie ease in decide 

ing whether the Griver of the plaintiff's car had the *last clear 

ghenes", such as distance, speed, time, ete. (Juergene va. Front, 

(W.¥a.) 165 3.%. 618). Alea, it eppeare in evidence that Roberta 

Beard put on her braken when she sew the truck turning; that she did 

#ll ghe gould to stop, and that her brakes were in good working 

Condition. the swerved her ear toward the left in an atiaapt te 

avoid hitting the truck. he, therefore, exercise some care for 

herself andthe driver of the truck. {Cooper ws. Stevens, Gal. Oo. of & 

peal) 62 Pac. (24) 763, (Wichita Velley Railway go., ve. Fite, Tex. 

Civ. Appe, 78 8.W. (26) 714) We understand that sourts are reluetant 

to hold, ae & matter of law, that a case of *last clear chance" has 

‘been, or hag not bean, establishedby the facts appearing in evidences 
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wien 

the danger gone is one of variable limits. (Hinds va. Geil, & G Roile 

TOnd GOs, HO. Apps, 85 GeHe, Gi, 165. Yhe situstion of the parties is 

not to be viewed in the light of after events. (‘kala vs, Lehon, 

2638 I1l., App. 252). 

fhe question of contributory negligence ie ordinariiy one of 

faot, which is to be determined by the jury from all the testimony and 

Girowstances shown by the evidence. Oontributory negligence is not a 

question of law for the court, wilese the oonduct of the complaining 

party bas been sc clearly end palpably negligent thet a11 reasonable 

mings would eo pronuvunce it without hesitation or diesent. If the 

queuvion tu open to a difference of opinion, the jury suet pase upon it. 

(Rexrnetable va. Gslandro, 270 I11., app., 57). “whether « plaintiff 

wae guilty of eontributery negligence ie ordinarily a question of fast 

for the Juzy to decide under proper instrugtions, It becowes a queetion 

of law oniy when the evidence is ac clearly insufficient to establish 

due Gare that all reasonable minds would reach the con¢iusion that there 

wan gontrivutory negligeng¢a." (Ziraldo va. Lynch Oo., 363 I11., 197.) 

We ave therefore of the opinion that the court erred in sustaining the 

motion for a diregted verdict. 

Ghather 1% was proper for the Gourt to give the inetruetion 

heretofore quoted in thie opinion, or whether there ig any merit 

in any of the other assignments of error, is not necessary for this 

Gourt to decide, fov in the next trial of the case, the same questions 

willprobably aot arise, 

The judgaent of the Gireult Court of Bowne county is hereby 

reverssc anc the cause remanded, 

Reversed and Hemanded, 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 

certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 

of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 

Appellate Court, at Ottawa, this = day of 

in the year of our Lord one thousand nine 

hundred and thirty- 

Clerk of the Appellate Court 

(73815—5M—3-82) ARo7 





PUBLISHED IN ABSTRACT 

Frank Lipovsek, Appellant, v. The Supreme Lodge of 

the Slovene National Benefit Society, a Corpora- 

tion, and Local Lodge No. 209 of the Slovene 

National Benefit Society of Nokomis, II1., 

Apellees. _ 

Appeal from Circwit Court, Montgomery County. 

January Tzrm, A. D. 1937. 2, Fv) 0 a oe : 

Gen. No. 9011 Agenda No. 6 

Mr. Justice Riessdelivered the opinion of the 
Court. 

In this case, the plaintiff appeals from a judgment 
in favor of the defendant, appellee, entered by the 
Circuit Court of Montgomery County upon trial of the 
above cause by the Court without a jury. 

The declaration consisted of one count and alleged 
that the plaintiff had for several years been a member 
of the Supreme and Local Lodges of the Slovene 
National Benefit Society; that his membership certifi- 
cate was for a benefit of $600.00 in case of death and 
sick benefits of $2.00 per day; that he was suspended 
from membership in his local lodge, and that the sus- 
pension was maliciously and wilfully made for the 
purpose of avoiding liability on the Certificate. The 
Constitution and By-Laws of the defendant society 
were offered in evidence. Sections three and four of 
Article thirty-four were material on the trial of this 
ease and provide as follows: 

See. 3. Any passive member leaving the place of 
occupation or any service for which the passiveness 
is required, and notifying his branch secretary either 
in person or in writing of his readiness of becoming 
again an active member and, at the same time, by pay- 
ing the current regular assessments, shall thereupon 
be reinstated and, beginning with the date of the pay- 
ment of the assessment, he shall have the rights to all 
benefits emanating from this Society. Any member 
having been a passive member longer than six months 
from date of his notice of passiveness must success- 
fully pass the medical examination before being rein- 
stated to active membership. 
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Sec. 4. Members unable to pay their assessment on 
account of a strike or suspension of employment may 
become passive members. Any such member shall 
notify the branch secretary of his intention to become 
a passive member in advance, and his passive mem- 
bership shall begin with the following month, provid- 
ing, however, that passive membership on account of 
strike or out of work, shall be allowed to the members 
residing in the immediate neighborhood only, and no 
suspicion has arisen as to the abuse of the privilege 
eranted by this Section. Any member so passive shall 
become an active member with the date of the begin- 
ning of work and shall in the same month commence 
to pay his regular assessment; failing to do so he shall 
be expelled by the branch secretary. Members so pass- 
ive and changing their places of residence to another 
distant place, thereupon going out of the branch’s 
control, shall immediately be stricken off the roll by 
the local secretary. Members residing at a great dis- 
tance from the branch, shall not be allowed to passive 
membership because of a strike or non-employment. 
Any member having been a passive member on ac- 

count of the suspension of work for a period of nine 
months from the date of his notice for passive mem- 
bership, must successfully pass the medical examina- 
tion before he can be reinstated as a regular member 
in the Society. A member who travels while at work 

and is not present at his branch for three months may 
become a member of good standing without a physical 
examination. The Society shall pay not more than 
$250.00 death benefit for any passive member; in case 
he was insured for less, then only such amount shall 
be paid. 

Article 25 of the By-Laws of the defendant Society 
with reference to local physicians provides as follows: 

ARTICLE XXV. 
Local Physicians. 

See. 1. Every subordinate Branch shall have a 
physician, who shall be elected by the Branch and 
approved by the Medical Examiner. 

See. 5. All branch physicians shall be under the 
supervision of the Medical Examiner. It shall be the 
duty of the Medical Examiner to demand all informa- 
tion about doubtful cases of diseases or applications 
from the Branch physician. The Medical Examiner 
shall, from time to time, give instruction to local physi- 
cians, if the interests of the Society so require. 

Sec. 4 of Article XVI further provides with refer- 
ence to medical examination: 
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ARTICLE XVI. 
Membership—Qualifications, Duties and Rights. 

See. 4. The medical examination shall be witnessed 
by an investigating committee, whose duty shall be to 
see that the applicant truthfully answers all questions 
asked. If the examining physician neglects his duties, 
the Branch shall call his attention thereto, and if he 
still ignores the notice, then the Branch shall elect 
another doctor for an examining physician. Every 
applicant shall be medically examined within thirty 
days from the date of the proposal for membership 
at the Branch meeting; if he is not examined within 
the prescribed period, then the proposal shall be null 
and void, but such applicant may be proposed anew 
and he shall wait another period of thirty days for a 
vote upon his admission. 

The plaintiff had been a member of the defendant 
society since 1913. He first joined the lodge in Frank- 
fort, Kansas, and later transferred to Nokomis, IIli- 
nois, and was a regular member until June, 1932. He 
has paid a total of $722.25 as dues, and has received 

as benefits the sum of $108.00. 

It appears from the evidence that in May, 1932, he 
gave notice to Local Lodge No. 209 of Nokomis, Illi- 
nois, that he intended to become a passive member 
commencing June 1, 1932, and that he thereafter re- 
mained a passive member. 

On January 1, 1933, a complaint was filed against 
plaintiff in said Local Lodge in which it was charged 
that the plaintiff bought twenty-three boxes of grapes, 
and that he borrowed money to pay for them; the com- 
plaint having been filed on the theory that the plaintiff 
had sufficient credit and funds to purchase property 
of this kind, and that therefore he should not be per- 
mitted to remain a passive member. The question 
decided by the Lodge was whether or not Lipovsek was 
to pay his dues or be permitted to remain on the pass- 
ive list. Twelve voted that he was well able to pay his 
dues. The plaintiff then appealed to the Supreme 
Lodge of the Slovene National Benefit Society. 

On February 24, 1933, the Supreme Lodge of the 
Slovene National Benefit Society reversed the finding 
of the Local Lodge, and directed that the plaintiff be 
readmitted into the local lodge on condition that he 
be physically examined, and that he insure himself for 
$600.00 death benefit and $2.00 a day sick benefit. 

Thereupon the plaintiff was notified of this decision. 
The plaintiff then went to Dr. Hoyt, a local physician 
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at Nokomis, Illinois, and was examined by him in the 
presence of two members of the local lodge of his own 
selection. 

In filling in the medical report, the doctor failed to 
state the condition of plaintiff’s heart, and answered 
one of the other questions on the report in a meaning- 
less way. The secretary of the local lodge was ad- 
vised by letter from the secretary of the Supreme 
Lodge directing that the plaintiff be re-examined by a 
heart specialist. He was requested by the secretary 
to go to Pana, Illinois, for an examination. The plain- 
tiff did not go nor did he ever take any further steps 
toward having a further medical examination. 

The plaintiff says that he paid his dues as an active 
member on February 28, 1933, by paying the amount 
to the local secretary’s wife, who was the treasurer, 
and that he received a money order for this sum which 
was returned to him by a post office money order 
about a month later, at which time he was advised by 
letter that the assessment was returned because he 
had refused to take a further medical examination. 

It must be remembered that this is not a suit at law 
to recover on a Certificate of Insurance nor is it a suit 
to compel the defendant to accept premiums and to 
continue the Certificate of Insurance in force. By this 
suit, the plaintiff recognizes that the Certificate of 
Insurance is no longer in force and binding on the de- 
fendant society. In his complaint, plaintiff alleges he 
has lost the sum of, to-wit: $1,500.00 for dues and as- 
sessments paid by him to the local or branch lodges, 
portions of which had been remitted, and that the 
plaintiff is now unable to secure insurance like frater- 
nal and social benefits and privileges and sick benefits 
in case of disease or sickness. : 
Where a policy of insurance is void ab initio or a 

risk thereunder never attaches, and there is no fraud 

on the part of the insured, and the contract is not 
against law or good morals, the insured may recover 
all amounts paid under such policy. Seaback v. Metro- 
politan Life Insurance Co., 274 Ill. 516. The premiums 
paid under a valid policy of insurance on which the 
insurance company has carried the risk for some time 
may not be recovered on a count for money had and 
received in case the insurance company violates its 
contract. Brown v. Federal Life Insurance Co., 353 
Ill. 541; Phoenix Mutual Life Insurance Co. v. Baker, 
85 Ill. 410. 
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Upon the attempted cancellation of an insurance 
contract, the assured may either consider the contract 
in full force and by proceedings in chancery compel 
its performance, or he may consider it at an end, and 
sue the company for the breach. In case the assured 
elects to consider the contract at an end, and sue for 

a breach of the contract, the measure of damages 
would be the value of the policy at the time of the for- 
feiture, which would be the difference between the 
amount paid and the cost of carrying the risk during 
the time the contract was in force. Brooklyn Life In- 
surance Co. v. Weck, 9 Ul. App. 358. 

The plaintiff offered proof as to the amount that he 
had paid to the defendant society in dues and assess- 
ments. There is no other testimony of any kind that 
the plaintiff has suffered any special damage as 
alleged in the complaint. He did say that there was 
another Slovene Society in Nokomis, Illinois, but he 
thought he was too old to join. This statement could 
not be construed as constituting proof of special dam- 
ages as alleged in the complaint. 

The contract of insurance in a benefit society con- 
sists of the application of the member, the Constitu- 
tion and By-Laws of the Society and the Benefit Cer- 
tificate issued to the member, and all should be 
construed together in ascertaining the rights of the 
parties. Section 3 of Article 34 provides that any 
member of the defendant society having been a passive 
member longer than six months from the date of his 
notice of passiveness must successfully pass the medi- 
cal examination of the society before being reinstated 
to active membership. Plaintiff’s notice that he in- 
tended to become a passive member was given to the 
defendant society some time in May, 1932, the exact 
date not being shown by the evidence. 

Section 4 of Article 34 provides that the member 
who wishes to become passive shall notify the branch 
secretary in advance, and that his passive membership 
shall begin with the following month. This section 
provides that the privilege of becoming passive mem- 
bers on account of strike or being out of work shall 
be allowed to members residing in the immediate 
neighborhood only, and if no suspicion has arisen by 
the abuse of the privilege granted by this section. 

It further provides that if a member has been a 
passive member on account of the suspension of work 
for a period of nine months from the date of his notice 
for passive membership, he must successfully pass 
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medical examination before he can be reinstated as a 
regular member in the Society. 

Plaintiff’s contention that he was entitled to be 
reinstated as a regular member in the defendant so- 
ciety cannot be sustained. 

Under sections three and four the defendant society 
was within its rights in requiring plaintiff to pass a 
satisfactory medical examination. 

Section 4 of Article XVI specifically provides that 
the medical examination shall be witnessed by an in- 
vestigating committee whose duty shall be to see that 
the applicant truthfully answers all questions asked. 

The examination taken by the plaintiff was not wit- 
nessed by an investigating committee from the local 
lodge. A question with reference to the condition of 
the plaintiff’s heart was unanswered, and another 
question material as to whether or not he was a de- 
sirable risk was answered in a meaningless way. 
From the evidence in the record we cannot say that 

the defendant society was not within its legal rights 
when it refused to reinstate the plaintiff as one of its 
members. 

The judgment of the trial court is therefore affirmed. 
Judgment affirmed. 

(Six pages in original opinion.) 

(26960—4-37) 1493s» 
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PUBLISHED IN ABSTRACT 

Honore Haly, Plaintiff-Appellee, v. Decatur Yellow 

Cab Company, Incorporated, a Corporation, 

Defendant-Appellant, 
RH Oo iy, 

January Turm, A. D. 1937. 2 Y G) 

Appeal from the Circwit Court of Macon County. 

Gen. No. 9037 Agenda No. 11 

Mr. Justice Davis delivered the opinion of the 
Court. 

The plaintiff-appellee, Honore Haly, commenced a 
suit in the cireuit court of Macon county to recover 
damages alleged to have been sustained by her in an 
accident in which a cab of the Decatur Yellow Cab 
Company, defendant-appellant, was involved. 

She originally made appellant and the Capitol City 
Grocery Co. of Springfield, a corporation, parties de- 
fendant. After service of summons appellee dismissed 
her suit as to defendant, Capitol City Grocery Co., and 
on motion of appellant her complaint was dismissed 
and the court ordered her to file an amended com- 
plaint. The amended complaint charged, in substance, 
that the Decatur Yellow Cab Co., on July 6th, 1935, 
owned a certain Taxi Cab Co., operating taxi cabs in 
the city of Decatur and holding itself out as a common 
carrier of passengers, purporting to carry for hire any 
and all persons who sought services from said com- 
pany as such common earrier; that, on said 6th day 
of July, 1935, the plaintiff was riding as a passenger 
for hire in a certain taxi cab of the defendant in a 
westerly direction on West William street, and was 
at all times herein mentioned in the exercise of due 
care and caution for her own safety. 

That the Decatur Yellow Cab Co. so carelessly and 
negligently managed and operated and controlled one 
of its taxi cabs that it collided with the truck of the 
Capitol City Grocery Co. and thereby injuring appel- 
lee, and that said Decatur Yellow Cab Co. was guilty 
of one or more of the following negligent acts which 
proximately contributed to the injury of the plaintiff: 

(a) carelessly and negligently drove its taxi 
cab at a speed greater than reasonable and proper, 
having regard for the traffic and use of the public 

a 
= 2) @ y 
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highway and so as to endanger the life or limb 
or injure the property of persons rightfully and 
lawfully on or upon said intersection, contrary to 
the Statute of the State of Illinois, then and there 
in full force and effect, known as the Motor Vehi- 
cle Law, as amended; 

(b) carelessly and negligently failed and neg- 
lected to sound the horn of said taxi cab, or give 
other reasonable warning of the approach of said 
taxi cab; 

(c) carelessly and negligently failed and neg- 
lected to keep a reasonable lookout; 

(d) carelessly and negligently drove and op- 
erated said taxi cab into and upon said intersec- 
tion and failed to give the right of way so that 
as a result of their negligence in the premises, the 
said taxi cab and truck collided. 

That plaintiff was injured externally and internally, 
divers bones broken and she sustained great shock 
and became sick and was compelled to expend and be- 
came liable for large sums of money in and about 
endeavoring to be cured of her injuries. 

Appellant denied the acts of negligence alleged in 
the amended complaint, and alleged that the injuries 
of appellee, if any, were caused solely and exclusively 
by the negligence of the Capitol City Grocery Co. of 
Springfield. 
Upon the trial of said cause the jury returned a 

verdict in favor of appellee for the sum of $7,000.00, 
and judgment was rendered and this appeal followed. 
Numerous errors are assigned for reversal of said 
judgment. We will only consider such points as were 
raised in its brief and arguments, which were: The 
verdict of the jury is contrary to the manifest weight 
of the evidence; the court erred in the giving of in- 
structions to the jury for appellee; the verdict of the 
jury is so excessive in amount as to require the grant- 
ing of a new trial. 

The evidence discloses that appellee, at the time and 
place in question, was riding west on William street 
in the rear seat of a taxi cab of the Decatur Yellow 
Cab Co., driven by Harry Waltrip, a licensed chauf- 
feur. At the intersection of West William and North 
Monroe streets, in Decatur, the cab collided with a 
truck of the Capitol City Grocery Co., which ap- 
proached on North Monroe street from the south, 
driven by George J. Danner. The cab rolled over one 
or more times and came to rest in an upright position, 
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headed south. The truck upset at the northwest cor- 
ner of the intersection, and laid partly in William 
street with its front towards the south. The driver of 
the cab was thrown out on the pavement, and appellee 
remained inside. As the cab approached Monroe 
street appellee saw a truck coming from the south on 
Monroe street. When the cab was crossing the street 
and in the intersection the truck and taxi cab came into 
collision. She was bumped off her seat and sat on the 
floor until it struck the curb and sent her over on her 

side and broke her ribs and collar bone. She crawled 
to the door of the taxi cab and a gentleman came and 
called an ambulance and took her to St. Mary’s 
Hospital. 

George J. Danner, a clerk of the Capitol City Gro- 
cery Co., was driving the truck of said company that 
was involved in the accident. He was driving fifteen 
or twenty miles per hour, as he approached William 
street. He looked to the right when his truck was five 
to ten feet south of the sidewalk on William street and 
could see fifty feet on William street, and there was 
no car within fifty feet. There was a house on the 
corner and some trees that obscured his vision. He 
then looked left and could see about half a block. He 
then proceeded into the intersection, looking straight 
ahead, and he saw the taxi cab about five feet from his 
front fender as it came from the east. It was to the 
right of his truck and was going fast. When he first 
saw the taxi cab he was north of the center line of 
William street. The front right fender and wheel of 
the truck and the front left fender and wheel and 
bumper of the cab came together. The truck was 
turned over on its top and he got out as fast as he 

could. 
Frank L. Seffern, a witness who resided one block 

north of the intersection of Monroe and William 
streets, was walking south on the east side of Monroe 
street and saw the Yellow Cab coming from the east 
and the truck from the south. He was looking straight 
ahead. The Yellow Cab was thirty-five feet east of 
the intersection when he first saw it. His particular 
attention was drawn to it when the crash came. The 
taxi cab, in his opinion, was going thirty-five to forty 
miles an hour. The truck was coming towards him 
and he could not tell about its speed. The collision 
took place about ten feet south of the north line of the 
intersection, as nearly as he could tell. The Yellow 
Cab ran right into the truck. 



TENG OFF 191d rae | ae Bt 

~109 jews! son off te ane puns ofl dies fiobesd’ 
ateill'Y ai chung Sink bos sottavecatiat odt tome, is pie: ay 
te tavizh of! eteoe ad? abtawot fitert air dtiw toate Ee 
estloqgs ban jnanowng sd} co tro. wont) aa dapedd) 9) | eal ie 
sonrol Boson dap ylt) aA obient. beniemet 
tto iftves eat} progt gettaos bist s wie sollaque teste: 
joorte sill ouingors anew dao oot moll ( Aeente soto oe Se 
oist senso due Leet bite tourt oc} cattoomrodud odd ni Ba) i 
ont 10 tox bute tend vod To bequand haw aff anoleiliGa 

_ ‘tod go -sovo tod trea bt dees ont touts i iia soon! 7 4 
bohrern adh ood +alfoo bus ediy 19d olor bas shit” 
bs omen ctomoliveg « base duo inet odf Yo xo0h otf? oF 
aye 14 o} ad Wood baa soctulacertes sm bolls 

Jatiqaol 
on) Wi folfqaD) elt to styots a teamed TG epioe ¢  - 
ject yaoqrmes hire to Henstodd geivinh aww ,.oOgiss 9 7 
reatit eniviah aow eft dnebicos oft al bavloymt eew- 7 Z 
manili fortanoiqga of an <cood qoq-eoline Qiewi a 
avi enw dott gil node tats ott of bolobl all> tpeiay | 
Hae joarle mw W wo tewobie adit dinoa Jeol nator 9) 
zew tod? Gas doors aust ao dost gfif soa bios 
od} no saved 6 eew antl deat yi mtdtien Tas om’ . 
oH. nciely sid horendo ded? e900}, omor Dee sent ae 
off: sloold ated trots gow blooe fire diel botookmedh 7 17 
Higiants 2 ublool ,nottosetsin sdf ofai babeasotgimedh | 0%) 
aif mor feet ova duoda dad teat odd wae od hae brads Yee 
odt of eave iC dees oft mov) ote I ae : 
ject ad god dant uation sav haw inten a Youldabr 
to, ond! toteao adit to dom, new off tea cteed | pon 
to foodw bas tofwel tifgit trot off torte oi) 
bas loodw fas sofant diel dnott oft bag some edt” 
anw forst of credisgot osnan dis) adh tovraerand - sh, 
ed ap jant-es tao fog od Bare a wai 0 Sods bomny 

doold. era pahicee oily shade “gmstio® al re 4 | 
miiW. bos sero to. noltsearedist odt ‘Qo \uitron | 
sorte to obie tare ad no dios pabllaw ae; elves 
jane edt mont guintos dal wolloy adt wae bre Jeonte 
indylere-anblool aow oF ultsyp odt mort sloosd ol bien 
to taco foot ovf-vtaidt agw de) wolleY ed? ..haeda 
ralasitiad: eff ti wes tend of toner os ' ; 
oft osres dearo off agtw: palace i 
viret of evit-citidt galog eer coin pres a ee SRA 
tid abenwot gntieroo exw dorcel peeps seid | 
noiifion od’ Dooqe att toods Hoi tou Hloos od baw 
odt to owt! dtsom edi to dirop dost sob tuoda ooalg dood 
woke edt Ist bios ed ea phasors ‘2B ¢ igen 



Page 4 Gen. No. 9037 

Harry Waltrip, the driver of the taxi cab, picked up 
appellee at 320 West William street, about 2 0o’clock 
p- m., to take her to the traction station. He drove 
west on William street. Just as he approached Mon- 
roe street he glanced at the speedometer and was go- 
ing from twenty-one to twenty-two miles per hour; and 
when he reached the crossing he was going fifteen 
miles an hour; he looked north and then south and 
saw the truck coming. This was as he was 
crossing the sidewalk on the east line of Mon- 
roe stree. The truck was just south of the 
south line of William street. The truck was 
not going fast, and he put his foot on the gas and 
started across and the collision occurred. He was 
thrown out of the cab onto the pavement. He was 
dazed for a while. He heard the lady inside of the 
cab and went to the door. 

It is contended by appellant that the verdict of the 
jury was contrary to law and the weight of the evi- 
dence; that appellant’s taxi cab was approaching from 
the right, using due care, and was entitled to pass 
ahead of the traffic from the left. The evidence dis- 
closes that the truck was proceeding at a speed of 
fifteen to twenty miles per hour and that when from 
five to ten feet of the south line of William street the 
driver looked east and could see fifty feet and no car 
was in sight and he proceeded to a point about three- 
quarters of the way across William street, on the east 
side of Monroe street, when the collision occurred. 

There is some conflict in the evidence as to the speed 
at which the taxi cab approached the intersection, the 
driver testifying that he was driving twenty-one to 
twenty-two miles an hour in the middle of the block. 
The evidence further discloses that the taxi cab was 
going fast, and that it was going at thirty-five to forty 
miles per hour, and that when the truck was within 
ten feet of the south line of William street the taxi 
cab was more than fifty feet east of the intersection 
and had an unobstructed view of the same; that after 
the impact it rolled over one or more times and finally 
landed thirty-five to forty feet from the point where 
the collision took place. 

Appellee saw the truck approaching from the south, 
but the driver testified he did not see it until he 
reached the east side of Monroe street and that it was 
then just at the south line of William street. In a 
signed statement, made some time after the occurrence, 
he declared he did not see the truck that collided with 
the Yellow Cab until it struck. 
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There is very little controversy as to where the col- 
lision took place, and the fact that it occurred on the 
east side of Monroe street and north of the center line 
of William street would seem to indicate that the truck 
reached the intersection first. 

Appellant’s contention that its taxi cab was ap- 
proaching from the right, using due care, is equivalent 
to the contention that it was using ordinary care and 
reasonable care, as they are convertible terms, B. é O. 
S. W. Ry. Co, v. Faith, 175 Tl. 58, 51 N. E. 705; C. B. 
& Q. R. R. Co. v. Yorty, 158 Ill. 321; 42 N. E. 64. If, 
however, due care was used in reference to the facts 
and circumstances of this case, then it would mean 
that degree of care which the law requires to be exer- 
cised by a common carrier in safe guarding its passen- 
gers. Schmidt, et al. v. Sonnott, 103 Hl. 160, which was, 
so far as consistent with the practical cperation of its 
taxi cabs, to exercise the highest degree of care and 
caution for the safety and security of appellee while 
she was a passenger, considering the manner and 
mode of conveyance adopted, and it is not enough that 
at the time of the collision the driver was in the exer- 
cise of ordinary care. Todd v. Chgo. City Ry. Co., 197 
Til. App. 544. 

It is claimed by appellant that as its taxi cab was 
approaching from the right it was entitled to pass 
ahead of the traffic from the left. It is not true that 
a car approaching from the right is entitled to pass 
ahead of trafiic from the left regardless of the dis- 
tance the car may be from the intersection at the time 
the car approaching from the left reaches the inter- 
section or the rate of speed at which the two cars may 
be traveling. As was said by the court in the case of 
Heidler Co. v. Wilson & Bennett Co., 243 Ill. App. 89: 
“Tt would seem to be clear that the Statute does not 
mean that the driver of the vehicle approaching an 
intersection must yield the right of way to one ap- 
proaching the same intersection on his right without 
regard to the distance that the vehicle may be from the 
intersection when he reaches it, or to the rate of speed 
at which the two vehicles are traveling. When the 
driver of a vehicle approaches an intersection and he 
sees another vehicle approaching from the right, at a 
greater distance from the intersection and at a speed 
such that, in the exercise of due care, he believes he 
could be across the intersection before the vehicle ap- 
proaching from the right reached it, then, in our 
opinion, the latter car is not one ‘approaching from 
the right’ within the meaning of the statute, and so 
as to require such driver to stop or yield the right of 
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way. Whether, in exercising his judgment and going 
ahead, the driver exercised due care, is, we repeat, 
ordinarily a question for the jury to decide. Such 
would be the situation, in our opinion, where, as in the 
case at bar, the evidence showed that the collision oc- 
curred when the car approaching from the left had 
reached the area beyond the middle of the intersec- 
tion and the one approaching from the right had not 
then reached the middle of the intersection and where 
the car coming in from the left was struck in the rear 
by the front part of the car coming in from the right. 
In that situation, we believe it may not be said, as a 
matter of law, that the driver of the vehicle approach- 
ing from the left failed to exercise due care in believ- 
ing that the car coming in from the right, not having 
reached the intersection when he did, was sufficiently 
far away, that, considering the rates of speed of the 
two cars, he had time to cross the intersection before 
the other car reached his line of travel. In other 
words, in such a situation, we believe that it may not 
be said, as a matter of law, that the statute applied, 
and the driver coming to the intersection from the left 
proceeded across at his peril. It was a question for the 
jury to decide on all of the evidence.’’ 

It was a question for the jury, not only to decide 
from the evidence whether the driver of the truck was 
guilty of negligence in not yielding the right of way to 
appellant’s taxi cab, but, also to determine whether 
the driver of appellant’s taxi cab was in the exercise 
of the highest degree of care and caution for the safety 
and security of appellee, a passenger in the taxi cab 
he was driving, when he put his foot on the gas and 
endeavored to cross the intersection ahead of the truck. 

It is the province of the jury to weigh the evidence 
and pass upon the credibility of the witnesses and to 
render a verdict in keeping with the greater weight of 
the evidence. And we are of opinion that the verdict 
of the jury is not contrary to the manifest weight of 
the evidence. 

Appellant complains of instruction number 2 given 
on behalf of appellee, and charges that it alleges that 
“fas a result of her injuries, she had been hindered 
from attending to her daily work and affairs, and has 
thereby lost large sums of money;’’ and that by in- 
struction, number 15, the jury are instructed that in 
determining the amount of damages plaintiff is en- 
titled to recover, they should take into consideration 
plaintiff’s ‘‘loss of time and inability to work, if any, 
on account of such injuries.’’ That there is not a scin- 
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tilla of evidence of damages from ‘‘loss of time’’, or 
‘inability to work’’, or from ‘‘being hindered from 
attending to her daily work.’’ The evidence is that 
appellee was unemployed at the time of the accident. 

The second instruction is also complained of in that 
it is charged that the plaintiff demanded the sum of 
$10,000.00 for her injuries. The instruction, desig- 
nated as Instruction number 2, is but a part of an in- 
struction informing the jury what the nature of the 
pleadings were, and included in the same was the ad 
damnum claimed. It is proper for the court to inform 
the jury by instructions the issues made by the plead- 
ings. Murphy v. King, 284 Ill. App. 74, 1 (2d) N. E. 
268; Segal v. Chgo. City Ry. Co., 256 Ill. App. 569; 
Williams, Admr., v. Kaplan, 242 Ill. App. 166. No ob- 
jection could be urged to an instruction that copied the 
allegations of the complaint. Central Ry. Co. v. Ban- 
nister, 195 Ill. 48, 62 N. E. 864. 

In the instruction informing the jury of the nature 
of the pleadings the ad damnum of $10,000.00 was re- 
ferred to, and appellant states that while it is entirely 
proper for certain purposes to refer to the ad damnum 
in its instruction, but for the court to narrate all of 
the plaintiff’s claims and charges as set forth in the 
complaint, and tell the jury that for this she demands 
$10,000.00 is not justified by the authorities. 
We are of opinion that it was not error to instruct 

the jury as to the issues made by the pleadings, in- 
eluding the amount claimed by the plaintiff. There is 
no objection whatever to an instruction for the plain- 
tiff in an action at law because it refers to the amount 
sued for, or limits the right of recovery to the amount 
claimed in the declaration, unless there is something 
in the instruction which tends to lead the jury to un- 
derstand that they ought to or may allow the full 
amount so claimed, and we can perceive no valid ob- 
jection to the instruction in that regard. Central Ry. 
Co. v. Bannister, supra. 

While instruction number 15, which relates to the 
amount of damages that plaintiff was entitled to re- 
cover, if any, tells the Jury among other things that 
she could recover for her loss of time and inability to 
work, if any, on account of her injuries, yet it limits 
the recovery to such damages and injuries, if any, as 
have been shown by the evidence in the case. In addi- 
tion to this, the Jury was instructed on behalf of ap- 
pellant that they could allow no actual damages not 
established by a preponderance of the evidence. We 
are of opinion that no reversible error was committed 
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by the court in the giving of instructions on behalf of 
appellee. 

Appellant further contends that the verdict was so 
manifestly excessive as to require a new trial, and that 
the weight of the evidence as to the amount of plain- 
tiff’s damages is against the verdict, and that it was 
error for the trial court not to allow defendant’s mo- 
tion to set aside the verdict and for a new trial. 

Appellee gave her age as in the middle of the sixties. 
It appears from the evidence that appellee was taken 
by ambulance to St. Mary’s Hospital shortly after the 
accident, and was discharged from the hospital on 
September 14 very weak and still having considerable 
pain. On January 30, 1936, she returned to the hos- 
pital because of the condition of her back. Before 
being taken to the hospital she was suffering pain in 
her back and her knee hurt. Dr. Anderson treated her 
at the hospital during her stay of ten weeks. Two 
X-rays were taken. She suffered a great deal and 
could not be raised up. In about ten days following 
the injury she had pneumonia. Her collar bone and 
ribs were broken, and her knee was infected for eight 
weeks before it began to heal. She was sick when she 
left the hospital, and there was something the matter 
with her back, and her limbs and arms were stiff. Dr. 
Stanley was called when she was unable to get up, 
and he made an examination and decided that her back 
needed attention in the hospital and she was returned 
and remained seven weeks. Dr. Stewart Wood was 
called and examined her back and ordered a steel 
brace, which she was wearing at the time of the trial. 
She could not move about very well without the brace. 
An X-Ray picture showed a fracture of the third, 
fourth and fifth ribs on the left side; and a fracture of 
the elavicle, the bone from the arm over to the 
shoulder. She had a pleural effusion along with the 
pneumonia. That is, a watery substance between the 
pleura and the lungs. This was due to an inflamma- 
tory condition due to the fractured ribs. She had 
bloody sputum. The pneumonia did not clear up until 
about the 10th of August. There is a deformity of the 
left clavicle. 

The diagnosis of Dr. Wood of the plaintiff was a 
moderate degree of compression of the ninth dorsal 
vertebra. The eleventh dorsal vertebra was com- 
pressed to a lesser degree, and the first lumbar ver- 
tabra was compressed to a lesser degree than the ninth, 
and somewhat more so than the eleventh. With a mod- 
erate degree of compression there is usually complaint 
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of pain in the back, weakness, inability to lift any 
heavy weight, and discomfort in moving the spine, 
bending over or twisting. The condition of the verte- 
bra is probably a permanent condition. The symptoms 
may be relieved to some extent by use of the brace. 
Her medical and hospital expenses were about 
$1700.00. 

In view of the severe injury received by appellee 
and the permanent injury to the spine and the suffer- 
ing and pain endured, and her inability to move about, 
we are of opinion that the damages awarded by the 
verdict of the jury are not excessive. 

The judgment of the cireuit court of Macon county 
is affirmed. 

Affirmed. 

(Eleven pages in original opinion) 

(26960—4-37) 14S» 



ee 

PP Dy ee 

TS0 of co) 

pastel sow om 
etiqga ot sivas nt toinoseibht 

stor vit to coitthaos-sdT sanitaienl i soe sarednee 
motors oft .sottibnes inonsiveg ayldsdorg ated 
neil of} Qo sen vd deodes senoe of bovoilet of year» 
wo atow esuneque Intayaod ink Inothenr 36H 

OOGOTIR 
llaqgqs xd haviesor yinta atavee edd tower 1h 

-iotins ali boa oniea odd of yratut tosaeorreg aft bus 
duods srom ot yiiidaat ted bas Dowphite ctiag bite ait 
aft y¢ babawe avgameb ad} Jadt soicigo to ot o7F 

‘aaa syiassoze ton ota qint off Yo foibrey 
vines aongh to treo disote ed? to dsenrehop edt 

-benriifles 21 nn 
b ng 5 * wOS sine WIS i 

tre JE of 

bets one eves 

> 

(moteiqo fantatto af sowed aovol} 

(Bre. 8.) 



PUBLISHED IN ABSTRACT 

Board of Trustees of Township 16, Range 14, 

Douglas County, Illinois, Appellees, vs. 

~~ ‘Indemity Insurance Co. of North 

America, and Albert S. Hawkins, 

Appellants. 

Aa 
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Appeal from Circuit Court, Douglas County + A lhe if 6 

A 0 i ethe  @. ) 
January Term, A. D. 1937: tv 

Gen, No. 9049 Agenda, No. 16 

Mr. Justice Fuuron delivered the opinion of the 
Court. 

This suit received the consideration of this Court 
at a prior Term, and an opinion rendered which is re- 
ported in full in 280 Ill. App. 86. A complete state- 
ment of the facts appears in that opinion. After the 
cause was sent back to the Cireuit Court and re- 
docketed, each of the Appellants filed a second addi- 
tional plea which were identical in form. The new 
material contained in the second additional pleas was 
in effect that the Appellee Trustees were estopped to 
claim that there was $23,763.47 in the Appellant Haw- 
kin’s account in the Newman National Bank, because 
Swickard as Hawkins’ successor, filed a claim for that 
amount with the Receiver and thereafter received a 
dividend of 55% on said amount, which sum was paid 
to Earl O. Swickard, Treasurer, by check dated June 
30th, 1934, amounting to $13,069.91; that the filing of 
said claim for the full amount and the acceptance of 
the dividend thereon, constituted an acceptance of the 
tender in this case, and accordingly Appellees were 
barred from proceeding further with the case. 

To the second additional plea the Appellees filed 
replications identical in form, alleging in substance 
that the finding of the Appellate Court was to the 
effect that there was no sufficient tender in the case, 
which finding was conclusive against the Appellants in 
this case; that Hawkins was not entitled to rely upon 
the depository Act in this case, because he had kept 
the school funds in the name of ‘‘A. S. Hawkins, Treas. 
16-14,’’ and did not deposit the same in the name of 
Board of Trustees of Township-16-14; that the filing 
of the claim for $23,763.47 by the new Treasurer, Earl 
O. Swickard, and the acceptance of the dividend there- 
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on, was unauthorized by the Appellees and that all 
sums received by the said Earl O. Swickard, as Treas- 
urer, should be credited as dividends on the sum of 
$18,763.47, and not upon the sum of $23,763.47. 

The proof showed, through a Receiver’s Certificate 
of Proof of Claim, that on October 1st, 1935, the claim 
appears to have been recognized by the Receiver for 
the sum of $18,763.47. On the back of said certificate 
appeared the following endorsements as to dividends 
paid on the claim. 

“‘Wirst Dividend 55 percent, paid on $23,763.47 
Amt. $13069.91. 6/30/34 ME. 

Second Dividend 20 percent, on $18,763.47 less 
55% paid on the $5000 on the original claim of 
$23,763.47.—amount paid—$1,002.69. Nov. 14, 
1935. mes.’’ 

These endorsements would indicate that the Receiver 
of the bank had concluded that the amount to be 
treated as standing in the Hawkins account as School 
Treasurer, and upon which dividends were payable, 
was the sum of $18,763.47. At least it can be said that 
the successor to Hawkins, as School Treasurer, is com- 
pelled to enter into litigation beset with difficulties in 
order to recover monies diverted from its proper ac- 
count through the manipulations and misconduct of 
Hawkins as School Treasurer. We held in a former 
opinion that the conduct of Hawkins was in violation 
of law; that he was in default so far as accounting for 
the School funds was concerned and therefore he and 
his bondsmen were liable for such default. On the last 
hearing of this case in the Circuit Court judgment was 
entered against the Appellants for the sum of $5870.80, 
being the amount of the check of $5000 wrongfully is- 
sued by Hawkins as School Treasurer, and legal in- 
terest upon the same. In entering this judgment the 
Cireuit Court followed the opinion and the mandate of 
this Court. We now adhere to and adopt the findings 
in that former opinion and therefore the judgment of 
the Circuit Court is hereby affirmed. 

Affirmed. 

(Three pages in original opinion) 
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HARRY MURDOCK, } | 
} PPEAL FRO THE 

Plsintiff-srrelliee, ; 
} GIRCLIT COURT 

VE. é 
) OF 

EARL BUFF, ) 
; GADTSON COUNTY. : 

fefendent-<Anpellant. ) rie 

290I.A. 616 
: trcer, *. J. 
4 

3 

3 This {¢ an enresl frox a fucgwent of the Circuit Court 
; 

of Sadiscn County in forcible entry and detstner. Appellee 

broucht eult te recever the pwremices snc apoeliant defendec 

fin the trial court om the ground tat hie lease for es part 

of the premises at ieset, hac beer extended for eleven 

ond months. In thie Court he contends thet he held cover with- 
, ; 
; 
] 
4 

out further understanding and thereby becawe « tenant from £ 

a 

year to year. 

Appellant haé a leaee for a cerner store-room on the 

firet floor cf the tremisee at @ rental of {20.00 per month 

from the first cay of Tune, 1924, to the first day of June, 

3936. “uring thie tine, by verbsal agreenent, of rested 

an additions] stors-reom end certain living roome upsteirs 

through the esent of the then owner. ‘t the expiration of 

the second lenses all the rent wae paid. luring the spring 

& of 1936 the agent of the owner put s °For Sale* sign on 

the front of hie building. Om June 26, 1936, sfter the 

expiration of the second written lease, s converseticn wes 

had between the agent of the owner end anpeliant. Appellant 

“ 

claims that in that conversaticn the srent of the then owner 

¢ 
. * 



le ey Pea 

Seat: Ne 

: aa es 
2 Revs SGM 



told him he neet net sorry, that he weuld get to etay, or 

that he would get a lease, or sorce to thet effect, tndi- 

esting that 2 new leese would be entered into between the 

perties, The agent ceniee thie converestion in tote, and 

esye that he notified aprellant on at least teo ¢ifferent 

eceseicns before hts lease expired thet he esuld not have 

the premises on the came condition; that it would be a 

month to month tenancy after the lense expired. 

in Tuly &, 1936, apreliee bought the premires, and 

om the 16th day of Tuly, 1936, served a thirty day notice 

of the termination of appellant's tenency from month to 

month, anc = like notice vas served again on the 30th day 

of Taly, 1936. 

Bo vroresitione of law were submitted in the csee. 

The cece was tried without a fury and no completint is 

made of any error of the ccurt In edmitting testimony. — 

The cace rests, therefore, upon the single prorcsition ae 

te whether the tacgment ic warrentad by the evidence. 

The stetement of aorellant and hie tso witnesses cor+ 

teoberate In « measure the statement of the agent of the 

oricginel owmer of the vremices that esrellent had been 

notified thet he could not have the premises on the sane 

terme after the expiretion cf hie leate. if this is true, 

it removes the ceee from the clases of cases cited by appel- 
e 

lant te the effect thet tne tenancy heeores 5 year to year 

tenency by reseon of helding over. fell ve. Groom, 224 121. 

Epp. £8; Loymen vs. City of Chicago, Z2C3 311. tpn. 414. 

; Tne prorer rule ts ststed in the esse of Eretein ve. “un 

| 225 Til. 135, cited by appellant, which holds that a tenant 

‘ for a ters of years under & leaee who holés over without a 

Ry nee contract may be trestec ty the lendlore a6 4 trospesser 

or a tenant. However, the theory of s tenency from year to 
ii — 

Fear vee not acvanced In the trial court, anc appellant 

A slat em 
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eannet be heard on thet proevosition fer the first tise ia 

this court. Lewy vs. Steniaré Piunger Blevater ce. 296 

Tl]. 295; Hunyorm vs. Blend, 264 111. spp. £65. 

The trial court beard the evidence, sav the witnerses, 

and ag hes been rereatedly seic was in a better position 

to test thefr trothfulness than an Appellant court. There 

being only a question ef fact involved, anc the esurt heve 

helé thet the notices were proper and thet the evidence 

werranted a tucgment, we sre not in positicn to ssy that it 

até not decide the case according to the relight of the evi- 

dence. Indeed, fn cur ‘ucerent, it é1¢ ec decide the case. 

The jindgment of the Circuit Court ie effirmedc. 

oe ee c Ka 
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as ie ; 
; fopeal from the 

ss PlatntiffeAnrellee, ¢ 
4 } Siresit Court 

: UL. > 
; of 

CTTY GF ETLLEVILIS, ; 
; Ste Vieir County. 

Sefenrant-Arpelient. j 

|. STOME, F. Bs, 29 0 I.A. 6 1 g | 

Thie case was before us st the Cetcber terw, 1955. ot 

{Smite ve. City cf Belleville, «84 f11. App. REG}. #8 
= 

r a 
< here consicered the errcrs sssigned anc decided adversely 

5 > 

te apneliant el] quertions roissé by it, excepticg the 

suestion of contributery negligence anc th auestion of 

whether the arcellent wee guilty of megli;ence witch caused” 

anceliee*s infary. “e ci¢ act there concider tre question 

¢ of contributory negligence beeauce of thst fact we held 

thet aprelisnt wae not guilty of segligence which bree gat 

shout srretiee's inturies. 

In revereing the cece without remanding the esuse for 

the letter ressen, re seic the following? 

®arnslles testified that sbout 8p. s., November 

1G, che wee going north on the reet sice of lilinectis 

street intending te croes A. street ond es she acpresacnec ” 

2 street, she eee watching the traffic at the inter- 

section ehes. phe plsced ter left foot ints this ce- 

preceion sbout reven or eight inches from the curb 

on the north end emé neer the eset ecge of the srea; 

thet she ¢ld mot slip; that the slantiag conc ition 
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ang derth caused her to fell forward ents the pave~ 

ment on A. street, injering ner left anee for which 

ehe claime Gacages. There tc no evisence thst the 

walk eae wet or slirpery. The evidence of appeliant 

{s that this corner sae 2¢1] lighted ehile appellee's 

evicence fs to the contrary. - Aprelleets fsilure to 

gee the defect wse not because it ese not eufficientiy 

lightes bet becetse che testified thet she ese vateh= 

ing the treffie enc €1€ not leok at the sideweik. 

elt is the settled lew of this Etate thet = Eity 

ig not am inecrer eceinst acetdgentay that it f6 Bet 

required tc foresee and provide sgsinet every poesible 

éanger or accitent thet may sccur bet is only required 

to xeep ite etreete anc sidewal*e in a resecnable 

sefe corntition for the eceemmorvetion ef the public 

who use thee. Villece of Yenefielé v. soore, 124 111. 

133; City of Gibson v. Furrsy, 216 121. 589; city of 

Ghicsgo v. Bixby, 64 711. S£. The sere hepresing of 

the secicfent raises ne rreeuention that it was causec 

‘by neglicence. Huff v. Tllincts Cent. R. co., 362 

Tl. $8; Sering Velley Goel So. vw. Bugie, “15 ll. 

Bal; city of chicago we Bixby, surre. 

"The courts of thie Etate in the aprliestion 

of the foregoing prineiplse have belc that depressions 

of certain Gerths and sress sere 20 slight ené incon- 

siquentiel thet the law Gid mot lmapese © Guty upon the 

eity te repeir euch « winor defect. 

*tr, City of Chicage vw. Bixby, supra, the action - 

wee toe recover ésmager for an injury eustaineé by 

reesen of faulty construction of s sicewalk. A part 

of the welt wes at gerade and o tert 16 or 12 inches 

below the grace level « etep eae cometructed at the 
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intersection. Flaintiff was descending from tne upper 

to the lower wsik and feli. It wee cele there ges no 

Liability. 

*in Fowers v. City of Eset ot. Leuie, 161 Til. 

App. 183, s case of slisgeé negligence growing sut 

of faulty conetruction, it wae hel¢c that a difference 

of threes Inches in the level ef the wale crested no 

Riabiiity for injury sustained; in tity cf Chiceze 

vj Hortom, 116 I11. fps. 570, a éesressica in the 

sicezalk of 4 cepts of tes anu one-half to threes inches 

erempted the city Trem Tiebility. 

| *Ip some other jurisdictions tha same rele pre- 

valle; in Belts v. Yonkers, 146 &. Y. 67, 42 8. E. 

401, the Gerressicn wee tes and one=helf inenes deep; 

tn Terry v¥. Perry, 1f% EK. ¥. 79, 82 HE. =. G1, the 

gepression wee not sere than three Inches in denth; 

Jeckeon v. Lansing, 121 Eich. 27S, 860 B. F. 8, ene 

ene one-half te three inches in desth; Sesson v. 

Getroit, £25 Sich. 248, 209 E. =. 161, ans cther esses 

titec in annotation, EC ann. tas. 758. 

"There are cases in other fJoriséictione holding 

that 2% wae for the fury te say whether the cefect 

ese dengerous anc that injury to persons passing cver 

it. might be reatonsbly anticiratec but en exsaination 

of these ceeee dimiaees that the lseaticn and tee 

amount ef travel end eurrouncing conciticas had an 

important beering on the  guecticn. 

"fhe court in Puck v. tity cf Chicago, 261 f1l. 

app. &, recegnizese the general rele is thie State to 

be aS announced in the Dixby, Norton anc Powers cases 

but cointed cut thet sueh = role might not be spplic- 

sble for 4s gesresrion in the sidewalx tn » crowded 
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cencition of travel. 

"There t# evicence in this case te the effeet 

thet this cepresston war in s beeineee reetion of 

the city, eitain « block sf the rubliec seusre but 

there ig no evidence ag to travel ercept whet might 

ve inferrec from the fact that it wae in 6 business 

etreest meer the rubiie square. 

*Se co net regeré the derresei on in the wel 

im thie caré to be ef such s tharecter as ts imposes 

a suty twpen errellant to repair anc gnhlese there was 

@ futy resting uron aprellent to -carreet the cepression 

anc Dring if to the eame level se the remainder of 

the walk thers eas no negiisence sritsing ont of ite 

failure te renssir. 

"AS potnted sut In reny of the cases, such ondi-~ 

tions are to be founG on the eidewalas ef practically 

every city and village and ts fmnese 4 duty to rereir 

eueh slight cefects would be to make the city ¢n in- 

eurer egcinet eccicente. in Selte2 v. Yonkers, supre, 

it was said, *The law dees net preseribe a measure of 

cuty 6 impossible of fulfillment or = rule of liabil-~ 

ity 80 unfust enc severe.* 

*Sy reseon of arpelliee’s fallure to rrove negli- 

ge@nee the court erred in not cireeting a verciect for 

appellent. 

*A>pe@llent contends that aprellee was culity of 

contributery negligence. If scpellee had proven 

aopetlant negligent, us cherged, then, under the evi- 

sence, the contribetery negligence would tave been 

8 guestion for the jury." 
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Am apresl wae allowed by the Sucreme Court, end in 

reversing cur holding with reference to our reversal eith- 

eut romancing, it hac the fellosing te eay: 

*There was testimeny om the part eof the slatntirr 

whick tenéec to show the facte previcusly steted sersin 

and thet the repraires part of the elcevalk slanted 

toward the ctreet; that there eas a depreesion in the 

eelk at thst roint of from teo to three and « fourth 

inches In cepth; that st the edges of the bresk in the 

walk, csusec by the cetachment of the repaired slab 

from the main walk, there wae a crevice suificiently 

wide to permit the heel of 2 women’s shee to enter. 

The appellate Court's epinion etetee that the width 

ef the crevice ess one-fourth ines but acreare te “ave 

besed this etatesent on testimony offeres on behalf 

of the defencant. Evidence adducec on the part of the 

plaintiff tenceé to prove a isrger orifice or ssening. 

Tne extent of the break anc the crevice is shown by 

eral testimony and photographs in evicence. ‘The pilsin- 

Liff*s testimceny is thet she walsed ecross cr uron the 

broken section of the walk, end as che etepred down 

the heel of her shoe dressed inte e hole snd she wae 

throen forward anc fell uron the street. Slatatiffts 

extibit 1 woulé indicate thst there ess an crening 

im the walk vhicn would be succeptible of causing the 

secicent In the manner described by the elatntiff. 

Thies, with other teetineny offered on behalf of the 

plaintiff, conetitotes substential evidence tn Suspert 

of the charge 'm the completnt or Gecleretisn that 

an unsefe concition of the sidewalk existed where the 

accident cccurrec. 2tth such evidencs in the record a 

Girecteé verdict would net have been proper on the 
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éround thet ae a matter of lew there was neo acticnabie 

nezligence on the rart of the efty. The Asrellate 

Court srred in helsing thst the case should be reversed 

witheut remanding. 

*“2hen &1] the necessery clewerte ef a cause of 

seLich are charge¢ in « cecliaration cr comriscint and 

there is evidence in suprert of the sleintiff*s esse 

whieh, If taken se tres, sith eli reasonable intend- 

mente therefrem most favcreable to the slaintiff, tends 

to establich the negiicence chergec, the cave should 

be submittec te se tury for itemneideration. “Mm the 

¢emins in of se verdtet, in euch case in faver cf the 

plaintiff the cueeticn «ae to the weight of the evidence 

je for the trial ecort uren so acticn fer a nee trial. 

(Libby, UcFeili & Libby v. Cook, 222 Ill. 206; Soellard 

ve Ercstvay Central Sete] Corp. S53 14. 312.) Jeetion 

& of artictes = of the constitution sravides the right 

of fury trial. “here there is 4 questicn of fact it 

shoul¢ be submitted te a fury unless the facts are 

euch as to raise curely « question sf law. There eas 

evicerce in the record on benslf of the sleintiff 

whith, stan€ing alone, under the rule already snnounced, 

would heave entities her to save the cause subzitted 
ware 

te = jury. The action of tne Anpelliste Court in rever- 

sing without remancing was contrery to the rule in 

such casee ss smhounced by this court. (Zirich v. 

Forechner Contrecting Co. 312 111. 343.) ft exe eithin 

the srevince of the Arsellste Court, however, to con- 

sider the weight of the evicence, together with any 

other errors that may be anpcarent from the record. If 

S verdict enc the tudsment cf the trisl court sre sani- 

feetly ageinet the scight of the evidence the éppellete 

Court may reverse snd remand for a new trial. Tilinels 
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Central Ratlroad Co. v. Smith, S08 Tll. 608; Chicage 

City Rallesy Co. v. tesd, £06 id. 174, 

*The jiucement of the Anreliste Court {ts reversed 

eng the csuse is remended te that court te coneftder 

other errors, if any, enc thereupon to efther sffira 

the fucgement of the circuit court ef reverse it and 

remend the ceuse for « mee trisi.* 

fhe case is now befere us uncer the shove inetructicns 

from the Supreme Court. “@ ere unable to gay thet eprellice 

wes gullty of contributory megligence. Eepectally ts this 

eo sincs the ‘tury hes found that she gae not. 

Having now constdered all questions errcued by appellant 

ang the Supreme Court heaving helé that the evidence warranted 

the trie! court {in sutmitting the cese to the tury; and the 

Sury having decided the quecticns of fact Involved and 

returned a vercict thereon in favor of spreliee, the enly 

guerticon remaining is, is the verdict szgainet the tanifest 

weight of the evicence? fT 

sffTnaes. 

The facts as Cetafied in the Supreme Court epinion 

set cut stove were before the fury together with the exhibits. 

There was little or ne contreéictien of these faets. Se 

would not feel warranteé in finétne that the verdiet is 

ageinet the manifest evidence. %e thing it fs not. 

The fucgment of the Circuit Court ie affirmed, 

Yi De putida 

SULLA NT APFIARED. 
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